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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial 
character, and which, under the applicable statutes, can be made 
by the Secretary of Agriculture, or an officer authorized by law to 
act in his stead, only after notice and hezring or opportunity for a 
hearing. These decisions do not include rules and regulations of 
general applicability which are required to be published in the 
Federal Register. 

The principal statutes concerned are the Agriculture Marketing 
Act of 1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Quarantine and Related Laws (21 U.S.C. 111 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seqg.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et 
seq.), the Poultry Products Inspection Act (21 U.S.C. 451 et seq.) 
and the Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions’. They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is ummecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 


JANUARY-AUGUST 1983 
AGRICULTURAL MARKETING ACT OF 1946 


COURT DECISION: 


GREAT WESTERN PACKING COMPANY and DALE CLARK 
v. UNITED STATES DEPARTMENT OF AGRICULTURE; 
JOHN BLOCK, as Secretary for the United States 
Department of Agriculture. (Civil Action No. 
81-6011 (USDA FSQS Docket No. 9) Dismissal of 


DISCIPLINARY DECISIONS: 


GREAT WESTERN PACKING COMPANY and DALE CLARK. 
FSQS Docket No. 9. Removal of Stay Order 
HuTTon, WILLIAM H. I&G Docket No. 75. Decision 


KinG MEaT Company. FSQS Docket No. 4. Consider- 
ation and Order on Remand 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


*DEAN Foops CompANy. AMA Docket No. M 30-4. 
Order Denying Interim Relief 

DE GRAAF DAIRIEs, INC. AMA Docket No. M2-74. 
Decision and Remand Order 

*SEASIDE DAIRY CORPORATION OF EDGARTOWN, 
MARTHA’S VINEYARD, MASSACHUSETTS. AMA Docket 
No. M 1-9. Order for Dismissal 

UNITED DAIRY FARMERS COOPERATIVE ASSOCIATION. 
AMA Docket No. M 36-9. Decision and Order 


ANIMAL QUARANTINE AND RELATED LAWS 


SVENSON, WILLIAM M. VA Docket No. 22. Decision 
and Order 


ANIMAL WELFARE ACT 


AEROMECH AIRLINES. AWA Docket No. 221. Consent 
Decision 
ALENTADO, ANTONIO. AWA Docket No. 219. Con- 


*AMERICAN AIRLINES, INC. AWA Docket No. 252. 
Consent Decision 
AYNES, JOHN. AWA Docket No. 191. Consent 
BERHOW, RANDY and Mary. AWA Docket No. 220. 
Decision and Order 
BERRA, JOHN WAYNE. AWA Docket No. 180. Consent 
BONTRAGER, DIXIE M. AWA Docket No. 248. Consent 
Decision 
Brown, Rose Marie. AWA Docket No. 212. Order 
Dismissing Complaint 
DELTA AIR LINES, INc. AWA Docket No. 224. Consent 
*DELTA AIR LINES, INC. AWA Docket No. 238. 
Consent Decision 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 
ANIMAL WELFARE ACT—Cont. 


Animal Welfare Decisions—Cont. 


Doorty Zoo, HENRY. AWA Docket No. 217. 


Hix, RICHARD and EILEEN M. Morron d/b/a BELL 
County Zoo, and City OF LUFKIN, TExas d/b/a 
ELLEN TrouT Zoo. AWA Docket No. 187. Decision 


KLEIST, MyRTLE. AWA Docket No. 208. Order Dis- 
missing Complaint 

MISSLER, JUDITH A., d/b/a MISSLER’S PETS & Sup. 
PLIES. AWA Docket No. 214. Consent 

MOUNTRAY, ELSIE. AWA Docket No. 240. Consent 
Decision. 

OHIO STATE UNIVERSITY, THE. AWA Docket No. 186. 
Consent Decision 

ROBINSON, RICHARD “Dick”. AWA Docket No. 190. 
Decision and Order 

SORELL, B.D. AWA Docket No. 196. Decision and 


*St. VINCENT’S HOSPITAL AND MEDICAL CENTER OF 
New York. AWA Docket No. 233. Decision and 


STATE UNIVERSITY OF NEw YorK. AWA Docket No. 
204. Consent Decision 

*STUIT, JULIE and ALVIN. AWA Docket No. 242. Con- 
sent Decision 

TRANS WORLD AIRLINES, INC. AWA Docket No. 223. 
Consent Decision 

UtTIcA ZOOLOGICAL SociETy, d/b/a Utica Zoo. AWA 
Docket No. 226. Consent Decision 

Walt, IoLA M., d/b/a WaIT’s KENNELS. AWA Docket 
No. 229. Consent Decision 


EGG PRODUCTS INSPECTION ACT 
COURT DECISION 


MOUNTAINSIDE BUTTER & EGG COMPANY v. U.S. DE- 
PARTMENT OF AGRICULTURE. (Civil Action No. 
80-3898) (USDA I&G Docket No. 64) Opinion and 


FEDERAL MEAT INSPECTION ACT 


*FRUSCIONE’S, INc. FMIA Docket No. 64, PPIA Docket 
No. 6. Stipulation and Consent Decision 

MILAN’S ENTERPRISES, INC., d/b/a MILAN’Ss SMOKED 
Meats. FMIA Docket No. 62. Consent 

MILLSAP PACKING COMPANY. FMIA Docket No. 63. 
Consent 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT 
COURT DECISIONS: 


*PREACH FLEMING; ALBERT LEE ROWLAND and C.H. 
MEADOwsS; and JOE FLEMING v. UNITED STATES 
DEPARTMENT OF AGRICULTURE. Civil Actions 
81-3685, 82-3015, 82-3095. (USDA HPA Docket 
Nos. 152, 107 & 144.) Court Action 


DISCIPLINARY DECISIONS: 


ARCHER, G.B. HPA Docket No. 112. Order 

CROWLEY, CLAUDE, and STEVE REES. HPA Docket No. 
186. Consent as to Steve Rees 

Dick, RODNEY W., and EARNEST P. Knipp. HPA 
Docket No. 179. Order Denying Motion for Relief 
from Stipulation and Consent Decision 

Dietz, JOE H. HPA Docket No. 165. Decision and 


GRAY, BILLY, and Mrs. C. Ray CARTER. HPA Docket 
No. 124. Decision on Remand 

GRAY, BILLY, and LARRY POTEAT and BRENDA POTEAT. 
HPA Docket No. 149. Order of Dismissal 

HowELL, Tommy, and Don BAIN. HPA Docket No. 
156. Consent Decision with Respect to Tommy 


Hupcins, Boyp. HPA Docket No. 150. Consent Deci- 


Kakassy, MIKE, and RALPH HENSLEY. HPA Docket 
No. 94. Consent as to Mike Kakassy 

Law, SANDRA. HPA Docket No. 183. Consent 

LoE, GLEN D., and JUNIOR PIERCE. HPA Docket No. 
181. Consent with Respect to Respondent Junior 


STAMPER, ELDON, and SONYA STAMPER (d/b/a 
CHEZMYRAE WALKERS), and Ross H. Fox. HPA 
Docket No. 168. Decision and Order 
Stay Order 

Topp, RICHARD. HPA Docket No. 139. Order 


PACKERS AND STOCKYARDS ACT, 1921 


COURT DECISIONS: 


*FortT Scott SALE COMPANY, INC., v. JOHN HARDY, JR. 
Civil Action No. 82-2389. (USDA P&S Docket No. 
5855.) Memorandum and Order 

*LANE, THOMAS E. and ROBERT D. LANE, d/b/a LANE 
Bros. CATTLE Co., Plaintiff, UNITED STATES OF 
AMERICA, Intervenor-Plaintiff v. GAIL F. SOHLER, 
d/b/a STOCKMEN’S LIVESTOCK AUCTION COMPANY. 
Memorandum and Order No. CV-81-86-Bu. (USDA 
P&SA Docket No. 5698.) Court Action (Rep.).............sceeeeeeeeeeee 1072 

UNITED STATES OF AMERICA v. PERDUE FARMS, INC. 
and FRANKLIN P. PERDUE. (Civil Action No. 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Court Decisions—Cont. 


81-6200) The certified question is answered in the 
affirmative and the order of the district court is 


WILSON, EVERETT, d/b/a VALLEY VIEW FARM v. RELI- 
ANCE INSURANCE COMPANIES. (Civil Action No. 
81-C1-0179) Plaintiff's motion for interest, over 


WILSON, EVERETT, d/b/a VALLEY VIEW FARM v. RELI- 
ANCE INSURANCE COMPANIES, a corporation (Civil 
Action No. 81-C1-179) Surety bond issue 


DISCIPLINARY DECISIONS: 


*ALABAMA PoRK BUYERS, INC. and JAMES T. GRADY, 
Sr. P&S Docket No. 6163. Consent Decision 

ANDERSON COUNTY LIVESTOCK PRODUCERS, INC. P&S 
Docket No. 6073. Decision and Order Upon Admis- 
sion of Facts By Reason of Default 

*ANDERSON, RAY F. P&S Docket No. 6115. Consent 
Decision 

ARGOE, LOUIE W., and ARGOE LIVESTOCK, INC. P&S 
Docket No. 6101. Decision 

BERRY, ROBERT M., RONALD L. BERRY, ALI M. BERRY, 
and SALAH RABABEH. P&S Docket No. 6052. Deci- 
sion and Order Upon Admission of Facts By Reason 
of Default 
*Noiice of Effective Date as to Robert M., Ronald 

L., and Ali M. Berry 

BILLINGSLEY, JOHN. P&S Docket No. 6083. Decision 

and Order Upon Admission of Facts By Reason of 


BosMA, JACOB F., d/b/a CHINO LIVESTOCK COMMISSION 
CoMPANY and YARDAGE. P&S Docket No. 5884. 
Stay Order 

BourBoN LIVE Stock COMMISSION COMPANY, a corpo- 
ration and SHIRLEY D. POWELL and Homer L. 
HAUSCHILD, individuals. P&S Docket No. 6086. 


Bray, MICHAEL E. d/b/a Bray LIvVEsTocK. P&S 
Docket No. 6025. Default 

Brown, Larry J. P&S Docket No. 6061. Consent 
Decision 

BurRTON FARMS, INC., and PATRICK MALONE. P&S 
Docket No. 6071. Default 

*CAMBRIDGE VALLEY LIVESTOCK MARKET, INC. P&S 
Docket No. 6150. Consent Decision 

*Supplemental Order 

CARRINGTON LIVESTOCK SALES, INc. P&S Docket No. 
6045. Consent Decision 

CENTRAL Coast Meats, INc., HAROLD HABIB and 
Harry S. Hasis. P&S Docket No. 6020. Decision 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Disciplinary Decisions—Cont. 
*CORSICA WESTERN STOCKYARDS, INC., DALE VAN Wyk, 
Van's LIvEsTOCK, INC. and WILLIS G. MOUTTET. 
P&S Docket No. 6148. Consent Decision with re- 


spect to Respondent’s Dale Van Wyk and Van’s 
I ME 65 25.0572 AFIS PECTS EP PEED CUTE S OD 6 UDR TERR HEROD ED a. 1114 
*D.H. DEVELOPMENT COPORATION d/b/a MILLIGAN PACK- 


ING COMPANY. P&S Docket No. 6157. Consent Deci- 


FAULKTON LIVESTOCK EXCHANGE, INC., and GRANT 
HENKELVIG. P&S Docket No. 6105. Decision 
Foster, DAviID C., and CLINTON FosTER. P&S Docket 


FULLER, THOMAS JOHN. P&S Docket No. 5566. Sup- 
plemental Order 
HAGEMAN, DONALD, S&H Hoes, Inc. and S&H FEED- 


ERS, INc. P&S Docket No. 5938. Decision and Order 
HAUSCHILDT, WILBUR. P&S Docket No. 6058. Consent 


Decision 

HUGHSTON, WILLIAM C., MARION LIVESTOCK AUCTION, 
INc., ROBERT L. BooKOUT, JOHN R. BooKouT, HILDA 
M. BookouT, CHARLES E. WALCH, ROBERT H. 
ACKLES, and BRECKENRIDGE AUCTION AND SALES Co. 
P&S Docket No. 5993. Consent as to William C. 
Hughston and Marion Livestock Auction, 


Ey Cia pk a Ado ASAE EE AE PP RE DEE TD ATDEDL OPERA ubin Se CNPAG EOD HRES 115 
HuNT, JERRY. P&S Docket No. 6121. Consent Deci- 


INTERNATIONAL CATTLE COMPANY, SOUTHERN LIVE- 
STOCK, INC., MIKE ToMKOw, JR., CECIL M. YATES, 
Sr., D.L. Crum, C.W. BAILEY, and ERNIE L. 
KENNEDY. P&S Docket No. 6076. Consent as to 


Decison with Respect to Cecil M. Yates, Sr. ............cceceeeseeeeeeee 567 
Default Order with Respect to International Cattle 


*J & L CaTTLE ComPANy, INC., and JAMES M. 
MERRIGAN. P&S Docket No. 6153. Consent Decision 
JESTER, NEAL. P&S Docket No. 6075. Consent Deci- 


JOHNSON, GEORGE E. P&S Docket No. 6055. De- 
*JORDAN, Davip. P&S Docket No. 6131. Consent 


Decision 
KOLTHOFF, GARY. P&S Docket No. 6043. Con- 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Disciplinary Decisions—Cont. 
Koza, LAWRENCE G. P&S Docket No. 6080. Consent 


M & G SLAUGHTER House, Inc. P&S Docket No. 6122. 


Consent Decision 
MACHADO, MIGUEL A., and G.L. “Bub” Cozzi. P&S 
Docket No. 5943. Remand Order 
Decision and Remand Order as to Respondent Cozzi 
MATTES LIVESTOCK AUCTION MARKET, INC., a corpora- 
tion, PHILIP MATTES SR., and PHILIP MATTES, JR., 


individuals. P&S Docket No. 5911. Decision and 
Order 


Stay Order 
*MAYER, Ray H., and Jim Doss. P&S Docket No. 6155. 
Consent Decision with Respect to Ray H. 


*MITCHELL, MAx. P&S Docket No. 6078. Consent 
Decision. 

MONTE VISTA LIVESTOCK COMMISSION COMPANY, INC., 
and HAROLD W. ADOLF. P&S Docket No. 6089. 


*Moopy, LARRY R. d/b/a Moopy Livestock. P&S 
Docket No. 6077. Consent Decision 

*MuRPHY WOOL Co., INC., HARRY J. MURPHY, JAMES 
D. MurpHy, Harry L. MurpHy, and SARAH L. 
Murpuy. P&S Docket No. 6128. Consent Decision 

NiGG, VINCENT A. P&S Docket Nos. 5524 and 5819. 
Supplement Order 

PARKHURST FARMS, INC., L. DARLENE PARKHURST and 
WILLIAM R. PARKHURST. P&S Docket No. 6118. 
Consent Decision 

*PETERS, ROGER D., d/b/a HAMPTON AUCTION SALES. 
P&S Docket No. 6143. Consent Decision 

Potts, JOHN ALLEN. P&S Docket No. 6092. Decision 

PROFESSIONAL AUCTION SERVICES, INC. P&S Docket 
No. 6097. Decision 

QUINN, PERCY, STOCKYARDS, INC. and PERCY QUINN 
CaTTLE Co., INc. P&S Docket No. 6103. Consent 
Decision 

RUBEL, DANNY. P&S Docket No. 6054. Decision and 


SAYLOR JR., GEORGE W. P&S Docket No. 5753. Denial 
of Petitions to Reopen And Reconsider 
Stay Order 

SEERUP, ROBERT J., FARMERS UNION MARKETING and 
PROCESSING ASSOCIATION, CONRAD A. OLSON, W.M. 
CAMPBELL COMMISSION Co., LERoy J. PAWLENTY 


and MICHAEL A. JOHNSON. P&S Docket No. 6099. 
Consent as to W.M. Campbell Commission Co. 


Decision with Respect to Michael A. Johnson 

*Consent Decision with Respect to Farms Union 
Marketing and Processing Association 

*Consent Decision with Respect to Robert J. Seerup 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Disciplinary Decisions—Cont. 


*Consent Decision with Respect to Conrad A. Olson 
*Consent Decision with Respect to LeRoy J. Paw- 


SERv-U MEAT PACKING COMPANY. P&S Docket No. 
6109. Consent Decision 

SHAMROCK MEats, INC. and FRED STEIN. P&S Docket 
No. 6102. Consent Decision 

*Sims, Roy G. P&S Docket No. 6162. Consent Deci- 


SMITH BROTHERS STOCKYARDS, INC., and JOE MACK 
SMITH. P&S Docket No. 6013. Default 
*Order Reducing Assessed Civil Penalty 

*SMITH, JOHN H. P&S Docket No. 6139. Consent 
Decision 

*STEPHENS, KENNETH W. P&S Docket No. 6137. Con- 
sent Decision and Order 

STOCKYARD INDUSTRIES, INC. and JOHN TREADWELL. 
P&S Docket No. 6088. Consent Decision 


*Consent Decision 
SUFFOLK PACKING Co., INC. and GERALD JAFFE. P&S 
Docket No. 6090. Decision 
TINKLER, JAMES A. and FLOYD STANLEY WHITE, d/b/a 
T&W CATTLE COMPANY, and d/b/a/ COVINGTON 
SALES CoMPANY. P&S Docket No. 6044. Decision 
*TORPEY, JOHN W. P&S Docket No. 6067. Consent 
Decision. 
*Supplemental Order 
TrouTT, L. KENNETH, and RoMA J. Troutr. P&S 
Docket No. 6034. Consent Decision 
UNION PACKING COMPANY OF OMAHA. P&S Docket No. 
6053. Decision 
WEINBERG, THOMAS B., and FREDERICK A. WEINBERG. 
P&S Docket No. 5984. Supplemental Order 
Woop, JAMES H., d/b/a WOODLAND AUCTION YARD. 
P&S Docket No. 6074. Decision 
*YODER, ELMER C. P&S Docket No. 6140. Consent 
Decision 


REPARATION DECISIONS: 


BRYANT, JIM v. TIMOTHY A. REECE d/b/a REECE 
CATTLE COMPANY. P&S Docket No. 5971. Decision 
and Order 

GENERAL INDUSTRIES, INC. v. DELWYN ELLIS, 
BLACKFOOT LIVESTOCK COMMISSION Co., H.M. 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Reparation Decisions—Cont. 

“More” SAGERS, and BILL LOGAN. P&S Docket No. 
6033. Decision and Order 

HATZENBUEHLER, RALPH, and WAYNE HATZENBUEHLER 
v. TRI-STATE LIVESTOCK AUCTION Co., INC. P&S 
Docket No. 5899. Decision and Order 

Ho.LMEs, FRED d/b/a WASHINGTON COUNTY LIVESTOCK, 
Inc. v. DEAN CHARLING d/b/a CHARLING CATTLE Co. 
P&S Docket No. 5930. Denial of Petition to Reopen 
Hearing or to Take Depositions 

MUSKINGUM LIVESTOCK SALES Co. v. DENNIS D. 
OsBuRN. P&S Docket No. 6069. Decision and Order 

*UNGARETTI, LILLIAN A. v. REX A. HENDRICKSON. 
P&S Docket No. 6018. Decision and Order 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


COURT DECISIONS: 


MAGIC VALLEY POTATO SHIPPERS, INC. v. THE SECRE- 
TARY OF AGRICULTURE (Civil Action No. 81-7863) 
Petition for review of an order of the Secretary of 


Agriculture 
FINER Foops SALES Co., INC. v. JOHN R. BLOCK, 


SECRETARY OF AGRICULTURE, and UNITED STATES OF 
AMERICA. (Civil Action No. 82-1843) (USDA PACA 
Docket No. 2-5543) Petition for review of an order 
of the Department of Agriculture 

DISCIPLINARY DECISIONS: 


AMERICAN FRUIT PuRveEyors, Inc. PACA Docket No. 
2-5954. Decision and Order 

ARIZONA FRESH Foops, Inc. PACA Docket No. 
2-6066. Default 

BANANAS, Inc. PACA Docket No. 2-6064. Order 
Denying Intervention 
Decision and Order 

BEENE, MELVIN, PRopDUCE Co. PACA Docket No. 
2-5845. Motion for Stay Granted 

Capps, KENNETH M., d/b/a KENNETH CAPPS PRODUCE. 
PACA Docket No. 2-6134. Default 

CuEF’s BEsT Foops. PACA Docket No. 2-6062. Deci- 
sion and Order 

CuUSIMANO, WAYNE, INC. PACA Docket No. 2-5531. 
Order Vacating Stay Order and Reinstituting Deci- 


sion and Order 
*D.L. Foop Purveyors, Inc. PACA Docket No. 


2-6196. Decision and Order 

DiSeEtTreE Fruit & Propuce. PACA Docket No. 
2-6178. Default Decision and Order 

E.C. RussELL Tomato Co., Inc. PACA Docket No. 
2-6065. Decision and Order 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Disciplinary Decisions—Cont. 


Evans Potato Company, INc. PACA Docket No. 
2-6077. Decision and Order 
FRESH Pak, Inc. PACA Docket No. 2-6207. Decision 


FRIEDMEYER PRODUCE Co., INC. PACA Docket No. 
2-5958. Decision and Order 

KRUSE AND ASSOCIATES, INC. PACA Docket No. 
2-5858. Decision and Order 

*MAaAGIC VALLEY POTATO SHIPPERS, INC. PACA Docket 
No. 2-5671. Order 

MARANO Bros. Du PAGE PropucE, INc. PACA Docket 
No. 2-6185. Default Decision and Order 

MARKHAM, DILLARD MAURICE, d/b/a MARKHAM FRUIT 
Co. PACA Docket No. 2-6128. Default 

MILLBROOK, INc. PACA Docket No. 2-6177. Decision 


*NETWORK BROKERAGE, INC. PACA Docket No. 
2-6333. Decision and Order 

OLD VirRGINIA, INc. PACA Docket No. 2-5938. Deci- 
sion and Order 

*OLIVERIO, JACKSON, OLIVERIO, INC., d/b/a BROTHER- 
HOOD UNLIMITED Co. PACA Docket Nos. 
2-6193 and 2-6200. Decision and Order 

PETRO, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE. 
PACA Docket No. 2-5970. Decision and Order 
Order Dismissing Appeal 

PropucE BROKERS, Inc. PACA Docket No. 2- 6081. 
Foes GE CI ogo 5c ce seccceccacesses ndvadcane ret At aateseeds eee éis 124 

Ricu-Pac Propuce, Inc. PACA Docket No. 2-6075. 


ROBERTSON PRODUCE Co., Inc. PACA Docket No. 
2-6121. Decision and Order 
SincH Propuce, INc., PETE. PACA Docket No. 
2-6118. Decision and Order 
*STEWART-GREENE Co. PACA Docket No. 2-6129. 
Decision and Order 
VeGc-Pro Distrisutors. PACA Docket No. 2-6063. 
Remand Order 
*Default Decision and Order 
*Order Denying Late Appeal 
WARLEY Fruit & Propuce, Inc. PACA Docket No. 
2-6102. Decision and Order 
YANKEE BROKERAGE, Inc. PACA Docket No. 2-6130. 
Order Dismissing Appeal 
Decision and Order 
*YOKELEY, WILLIAM G., d/b/a/ WILLIAM “BILLY” 
YOKELEY and d/b/a Mac’s PropuceE Co. PACA 
Docket No. 2-6208. Decision and Order 


*Reported in this issue. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Disciplinary Decisions—Cont. PAGE 


ZERILLO, INC., NICHOLAS J. PACA Docket No. 2-5969. 
Decision and Order 


REPARATION DECISIONS: 


*ADMIRAL PACKING COMPANY v. DEMASE & MANNA 
Company. PACA Docket No. 2-6211. Decision and 


*ALLSTATE APPLE EXCHANGE, a/t/a HUDSON RIVER 
Fruit Dist. INc. v. HAMPSHIRE OPEN AIR MARKET, 


Inc. PACA Docket No. 2-6329. Order, Continuance 
*ANDREW’S SONS, SAM v. GEORGE DEPAOLI DISTRIBUT- 


ING Co. PACA Docket No. 2-6137. Decision and 


*ANDREWS’ SONS, SAM v. SA-SO POULTRY SALES Co., 
Inc. MTN VALENTINE Foops. PACA Docket No. 
2-6248. Order Requiring Payment of Undisputed 


*ANTLE, BUD, INC. v. HAMPSHIRE OPEN AIR MARKET. 
PACA Docket No. 2-6227. Order, Continuance 

*ARBITTIER FARMS v. TOP BANANA FARMERS MARKET, 
Inc. PACA Docket No. 2-6119. Decision and Order 

ARENA ProDUCE ComPANY, INC. v. T&S Tomato Co. 
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CORPORATION a/t/a L & S Propuce. PACA Docket 
No. RD-83-229 

Dew-Gro, Inc. a/t/a CENTRAL WEST PRODUCE uv. 
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PANY a/t/a ALEX GORDON Foop ComMPANy. PACA 
Docket No. RD-83-227 
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GREEN GOLD AvocaDO COMPANY v. SA-SO POULTRY 
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VILLAS OF NEWARK INC. PACA Docket No. 
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PACA Docket No. RD-83-148 
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ING. PACA Docket No. RD-83-120 
Stay Order 
Vacation of Stay Order and Reinstatement of De- 
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Order on Reconsideration 
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PACA Docket No. RD-83-221 
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Inc. PACA Docket No. RD-83-259 
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ComPANny, Inc. PACA Docket No. RD-83-212 

Mawsy Co., ROGER v. MIDWEST PRODUCE COMPANY 
Inc. PACA Docket No. RD-83-213 

May, RALPH T., d/b/a RALPH MAY FARMS v. ARISTA 
PropucE Corp. PACA Docket No. RD-83-261 

May, RALPH T., d/b/a RALPH MAy FARMS v. WILLIAM 
J. HANLON. PACA Docket No. RD-83-283 
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PACA Docket No. RD-83-174 

MCDANIEL Fruit Co. v. J.R. Cortes & Co. PACA 
Docket No. RD-83-258 

McDOouGALL & Sons INC. v. WE SHENG Foop INDUs- 
TRY (USA) Co. Inc. PACA Docket No. RD-83-277 

MENDELSON-ZELLER Co, INC. v. GATEWAY PRODUCE 
Co. PACA Docket No. RD-83-287 
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PropucE Corp. PACA Docket No. RD-83-270 

MEYER TOMATOES v. GATEWAY PRODUCE Co. PACA 
Docket No. RD-83-154 

*MEYER TOMATOES v. J.R. CorTES & Co. PACA 
Docket No. RD-83-354 

Mip CiTy WHOLESALE PRODUCE Co. v. BELL'S PRO- 
DUCE Inc. PACA Docket No. RD-83-182 

*MID-STATE POTATO DISTRIBUTORS, INC. v. 
Coast PropucEe. PACA Docket No. RD-83-370 
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Co. PACA Docket No. RD-83-97 

*Mo-Bo ENTERPRISES INC. v. J.G.S. PRODUCE CorP. 
PACA Docket No. RD-83-304 

*MonsON Bros. Co. v. ARNOLD J. RopIN INc. PACA 
Docket No. RD-83-346 

Monson Bros. Co. v. SUN TRADING Co., INc. PACA 
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Inc. PACA Docket No. RD-83-206 

NEW YORK PRODUCE TRADE ASSOCIATION INC. 
ARISTA PropDUCE Corp. PACA Docket No. 
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Co. PACA Docket No. RD-83-152 
Order on Reconsideration 
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ING v. SA-SO PouLTRY SALES Co., INc. PACA 
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Stay Order 
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Inc. PACA Docket No. RD-83-239 
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D. FINE d/b/a FINE Propuce. PACA Docket No. 
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PACA Docket No. RD-83-210 

PEREZ RANCHES INC. a/t/a P.R.I. SALES Co. v. ERNEST 
M. VALENCIA d/b/a VALENCIA BROS. PRODUCE Co. 
PACA Docket No. RD-83-274 

PEREZ RANCHES INC. a/t/a P.R.I. SALES Co. v. MONTE 
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PropucE Co. PACA Docket No. RD-83-242 
*QUINTON-Cox INC. a/t/a SPRINKLER HILL PRODUCE v. 
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(No. 22,681) 


In re: DEAN Foops COMPANY. AMA Docket No. M 30-4. 
Decided August 16, 1983. 


Producer payments to a cooperative 


Robert J. Kay, Madison, Wisconsin, for petitioner. 
Gregory Cooper, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER DENYING INTERIM RELIEF 


Petitioner seeks interim relief from the notification by the 
Market Administrator of federal Milk Marketing Order No. 30 (7 
C.F.R. §1030.1 et seq.) that petitioner is obligated to make certain 
producer payments to a cooperative, the National Farmers Orga- 
nization. Petitioner has not made such payments and the Secre- 
tary of Agriculture has not initiated any enforcement action in 
any United States District Court. Petitioner’s application for 
interim relief is denied for the reasons set forth in Jn re Moser 
Farms Dairy, Inc., 40 Agric. Dec. 1246 (1981) (order denying 
interim relief), final decision, 41 Agric. Dec. 7 (1982). 


(No. 22,682) 


In re: SEASIDE DAIRY CORPORATION OF EDGARTOWN, MARTHA’S 
VINEYARD, MASSACHUSETTS. AMA Docket No. M 1-9. Decided 
August 30, 1983. 


Dismissal of Petition. 


J. Peter Griffin, Boston, Massachusetts, for petitioner. 
Alexandra Maravel, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
ORDER FOR DISMISSAL 


Upon consideration of the Petitioner’s Requeset for Withdrawal 
Pursuant to 7 C.F.R. §900.53 and the report of settlement in lieu 
of appeal recited as supporting grounds, I hereby grant permis- 
sion for withdrawal and accordingly order the petition dismissed. 
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(No. 22,683) 


In re: JULIE AND ALVIN STUIT. AWA Docket No. 242. Decided 
July 22, 1983. 


Civil Penalty—Consent 


Respondent consented to the issuance of this decision and order in which they 
were assessed a civil penalty of $100 and were ordered to cease and desist from 
violating the Act and the regulations and standards issued thereunder. 


Mary K. Hobbie, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as 
amended. A complaint issued by the Administrator of the Animal 
and Plant Health Inspection Service pursuant to the Act and the 
applicable Rules of Practice was served upoon respondent. This 
decision is entered pursuant to the consent decision provision of 
the Rules of Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations of the complaint, and waives hearing and further 
procedure herein. Complainant and respondent consent to the 
issuance of this order. 


ORDER 


A civil penalty of $100 is assessed against respondent, which 
shall be paid by a certified check or money order payable to the 
order of the Treasurer of the United States and forwarded to 
Mary Hobbie, Attorney, Marketing Division, Office of the General 
Counsel, Room 2014-S, U.S. Department of Agriculture, Washing- 
ton, D.C. 20250, within 30 days of the effective date of this order. 
Further, respondent is ordered to cease and desist from violating 
the Animal Welfare Act, as amended, and the regulations and 
standards issued pursuant to the Act. This order shall have the 
same force and effect as if entered after a full hearing and shall be 
effective upon service upon respondent. 
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(No. 22,684) 


In re: JOE HEATH. AWA Docket No. 201. Decided July 28, 1983. 


Operating as a dealer without a license—Civil penalty—Consent 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from violating the Act and the standards and 
regulations issued thereunder and in particular he was ordered not to operate as a 
dealer prior to qualifying for and obtaining a dealer’s license. In addition 
respondent was assessed a civil penalty of $100. 


Morris Selinger, for complainant. 
Kenneth L. Kerns, Great Bend, Kansas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Animal Welfare Act 
as amended (7 U.S.C. 2131 et seq.) by a complaint filed by the 
Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondent has 
violated the Act. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by the Secretary under 
Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations of the 
complaint, specifically admits that the Secretary has jurisdiction 
in this matter, and consents and agrees for the purpose of settling 
this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Joe Heath, is an individual whose address is 
R.R. Otis, Kansas 67565. 

2. At all times material herein respondent operated as a 
“dealer’’ as that term is defined in section 2(f) of the Act (7 
U.S.C. 2132(f)), without being licensed as a dealer as required by 
section 4 of the Act (7 U.S.C. 2134). 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged 
in the complaint and the parties having agreed to the entry of 
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this decision without further procedure, such decision will be 
entered. 


ORDER 


Respondent, his agents and employees directly or indirectly 
through any corporate or other device in connection with his 
business under the Act shall comply with each and every 
provision of the Animal Welfare Act, as amended (7 U.S.C. 2131 
et seq.) and the standards and regulations issued thereunder (9 
CFR 1.1 et seq.) and shall cease and desist from any violation 
thereof, and in particular shall not operate as a dealer prior to 
having qualified for and obtained a dealer’s license from the 
Secretary of Agriculture. 

In addition, respondent is assessed a civil penalty of $100 which 
shall be paid by certified check or money order to the Treasurer of 
the United States and shall be forwarded to Morris L. Selinger, 
Office of the General Counsel, Room 2008, South Building, United 
States Department of Agriculture, Washington, D.C. 20250 within 
thirty days from the date this Order becomes effective. 

This Order shall have the same force and effect as if entered 
pursuant to a full hearing and shall be final upon issuance and 
effective upon service of the decision upon respondent. 


(No. 22,685) 
In re: ST. VINCENT’S HOSPITAL AND MEDICAL CENTER OF NEW 
YorK. AWA Docket No. 233. Decided June 21, 1983. 


Failing to file an annual report—Sanction 


Respondent was ordered to cease and deseist from failing to file, when due, an 
annual report in the manner required by the regulations. 


Gregory Cooper, for Complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et seq.), hereinafter referred to as the Act, and the 
regulations issued pursuant to the Act (9 CFR Part 2). The 
Acting Administrator, Animal and Plant Health Inspection 
Service, pursuant to the Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by the Secretary Under 
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Various Statutes (7 CFR, Part 1, Subpart H) and section 19 of the 
Act (7 U.S.C. 2149), initiated this proceeding with a complaint 
filed on April 7, 1983. Copies of the complaint and the applicable 
Rules of Practice were duly served by the Hearing Clerk by 
certified mail on respondent in accord with said Rules of Practice 
(7 CFR 1.147(b)). On May 4, 1983, respondent filed an answer 
which did not request a hearing, which admitted that the 
“allegations raised in the Complaint are in fact correct,’’ and 
which acknowledged that said allegations are ‘‘grounds for the 
issuance of a cease and desist order’’ (the only relief sought in the 
complaint). Respondent also stated that this violation was the 
result of honest, but regrettable, oversight occasioned by the 
heavy press of other duties. 

Respondent’s explanation, while forthright and undisputed by 
complainant, does not constitute a defense to the violation, and, 
in view of the very limited relief sought by complainant in this 
proceeding, does not make a cease and desist order inappropriate 
or unwarranted. Therefore, since respondent has admitted all of 
the allegations of the complaint and waived the right to a hearing, 
this Decision and Order is entered according to the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) St. Vincent’s Hospital and Medical Center of New York, 
hereinafter referred to as the respondent, is a corporation whose 
address is 153 W. 11th Street, New York, New York 10011. 

(b) Respondent is now, and at all times material herein was, a 
registered research facility within the meaning of sections 2 and 6 
- of the Act (7 U.S.C. 2132 and 2136). 

(c) Respondent, at the time of registration, was advised of the 
requirements of the Act and the regulations and standards issued 
thereunder, and agreed to comply with such requirements. 

(d) Respondent, by a letter from a representative of complain- 
ant dated March 19, 1981, was advised that it had not filed its 
annual report for 1980 in a timely manner and that any future 
failure to comply with the requirements of the Act and the 
regulations might result in legal proceedings against respondent. 

2. (a) On September 7, 1982, respondent received, from a 
representative of complainant, written notification that its annual 
report was due to be filed on or before December 1, 1982, and 
detailed instructions for completing said annual report. 
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(b) On November 19, 1982, respondent received, from a 
representative of complainant, a telephonic reminder that its 
annual report was due to be filed on or before December 1, 1982. 

(c) On or before December 1, 1982, respondent did not file, 
when due, an annual report as required by section 2.28 of the 
regulations (9 CFR 2.28). 

(d) On December 5, 1982, respondent received, from a repre- 
sentative of complainant, telephonic notification that its annual 
report due to be filed on or before December 1, 1982, had not yet 
been filed. 

(e) On December 9, 1982, respondent finally filed the annual 
report due to be filed on or before December 1, 1982. 


CONCLUSIONS 


By reason of the findings of fact set forth herein, respondent 
has violated section 2.28 of the regulations (9 CFR 2.28). 

This violation warrants the sanction authorized under the Act 
(7 U.S.C. 2149(b)) and contained in the following Order. 


ORDER 


Respondent, its agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist from 
failing to file, when due, an annual report in the manner required 
by the regulations. 

Copies of this Decision and Order shall be served upon the 
parties. This Decision and Order shall become final and effective 
35 days after service upon the respondent unless an appeal is filed 
pursuant to section 1.145 of the applicable Rules of Practice (7 
CFR 1.1465). 

[This decision and order became final July 29, 1983.—Ed.] 


(No. 22,686) 
In re: DELTA AIR LINES, INC. AWA Docket No. 238. Decided 
August 16, 1983. 
Civil Penalty—Consent 


Respondent consented to the issuance of this decision and order in which they 
were assessed a civil penalty of $500. 


Robert A. Ertman, for complainant. 
Jason R. Archambeau, Atlanta, Georgia, for respondent. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act. A 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondent. This decision is 
entered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations of the complaint, and waives hearing and further 
procedure herein. Respondent does not believe that its actions 
caused the death of the animal in question. Complainant and 
respondent consent to the issuance of the following order: 


ORDER 


A civil penalty of $500 is assessed against respondent. Respon- 
dent shall send a certified check or money order for that amount 
payable to the Treasurer of the United States to Robert A. 
Ertman, Attorney, Marketing Division, Office of the General 
Counsel, Room 2014-S, U.S. Department of Agriculture, Washing- 
ton, D.C. 20250, within 30 days of the effective date of this order. 
This order shall have the same force and effect as if entered after 
a full hearing and shall be effective upon service upon respondent. 


(No. 22,687) 


In re: AMERICAN AIRLINES, INC. AWA Docket No. 252. Decided 
August 17, 1983. 


Civil penalty—Notify employee—Consent 


Respondent consented to the issuance of this decision and order in which they 
were assessed a civil penalty of $2,000 and were ordered to notify in writing all of 
its employees who handle animals that they are to comply with the provisions of 
the Act and the regulations and standards issued thereunder. 


Gregory Cooper, for complainant. 
Wesley G. Kaldahi and Richard A. Lempert, Dallas/Ft. Worth Airport, Texas, for 
respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 
2131 et seq.), hereinafter referred to as the ‘“Act’’, and the 
regulations and standards issued pursuant to the Act. It was 
instituted by a complaint filed on May 27, 1983, by the 
Administrator, Animal and Plant Health Inspection Service, 
pursuant to the Act and the applicable Rules of Practice (7 CFR 
1.133(b)(1)). This decision is entered pursuant to the consent 
decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations 
of the complaint, but neither admits nor denies the remaining 
allegations of the complaint. The respondent waives the right to a 
hearing and any further procedures in this matter. The parties 
consent to the issuance of this decision for the purpose of settling 
this procedure. 


FINDINGS OF FACT 


1. American Airlines, Inc., hereinafter referred to as the respon- 
dent is a corporation whose address is P.O. Box 61616, Dal- 
las/Fort Worth Airport, Texas 75261. 

2. Respondent is now, and at all times material herein was, a 
registered carrier within the meaning of sections 2 and 6 of the 
Act (7 U.S.C. 2132 and 2136). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional 
allegations of the complaint and the parties have agreed to the 
provisions set forth in the following Order in disposition of this 
proceeding, such Order will be issued. 


ORDER 


Respondent is assessed a civil penalty of $2,000 which shall be 
paid by certified check or money order made to the order of the 
Treasurer of the United States and which shall be forwarded to 
Gregory Cooper, Office of the General Counsel, United States 
Department of Agriculture, Room 2014, South Building, Washing- 
ton, D.C. 20250, within 30 days from the date that this Order 
becomes effective. 

Respondent shall provide a written notification to all of its 
employees who handle animals that they are to comply with the 
provisions of the Animal Welfare Act and the regulations and 
standards issued thereunder. Said notification shall cite to the 
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appropriate pages of respondent’s Freight Service Manual and 
Tariff Rules containing said requirements and shall warn all such 
employees that failure to comply with the requirements could 
result in a violation of federal law. This written notification shall 
be transmitted to respondent’s employees within 30 days from the 
date that this Order becomes effective and a copy of this written 
notification shall accompany the civil penalty payment. 

This decision shall have the same force and effect as a decision 
entered after a full hearing and shall be effective upon service on 
the respondent. 
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(No. 22,688) 


In re: FRUSCIONE’S, INC. FMIA Docket No. 64, PPIA Docket No. 
6. Decided August 15, 1983. 


Withdrawal and denial of inspection services—Consent 


Respondent consented to the issuance of this decision and order in which 
inspection services under the F.M.I. Act and the P.P.I. Act is withdrawn from and 
denied to respondent for a period of 3 years. This withdrawal and denial to be 
effective for 60 days. The remainder of the 3 year period will be held in abeyance 
for so long as respondent, within 2 years of the effective date of this order, does 
not violate any section of the Acts involving preparation, sale, transportation, or 
distribution of any adulterated or misbranded products; and within the same 2 
year period does not knowingly employ any individual who has been convicted of 
any felony or of more than one violation of any law, other than a felony, based 
upon acquiring, handling, or distributing of unwholeseome, mislabeled or decep- 
tively packaged food, or fraud in connection with transactions in food, and 
immediately terminates its connection with any such individual when that 
individual’s conviction becomes known. If it is found that there is any violation of 
any term of the order, the suspension of the withdrawal and denial of inspection 
service will be terminated and denial will become effective immediately. 


Marshall Marcus, for complainant. 
Olson & Frank, P.C. Washington, DC, and Lewis J. Pepperman, Lawrenceville, 
New Jersey, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act 
(FMIA), as amended (21 U.S.C. 601 et seq.), and the Poultry 
Products Inspection Act (PPIA) (21 U.S.C. 451 et seq.) and the 
applicable Rules of Practice (9 C.F.R. 335.1 et seq.), to withdraw 
federal meat and poultry inspection services from Fruscione’s, 
Inc. This proceeding was commenced by a complaint filed on 
December 22, 1982, by the Food Safety and Inspection Service, 
United States Department of Agriculture, which is responsible for 
the administration of the Federal Meat and Poultry Inspection 
Services. The parties have agreed that this proceeding should be 
terminated by the entry of the Consent Decision set forth below 
and have agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of the 
Consent Decision only, respondent, Fruscione’s, Inc., admits 
all of the jurisdictional allegations set forth herein, admits all 
of the jurisdictional allegations of the complaint, and waives: 

(a) Any further procedural steps; 
(b) Any requirement that the final decision in this 
proceeding contain findings and conclusions with respect 





FEDERAL MEAT INSPECTION ACT 
Cite as 42 A.D. 1057 


to all material issues of fact, law or discretion, as well as 
the reasons or bases thereof; and 

(c) All rights to seek judicial review or otherwise to 
challenge or contest the validity of this decision. 

2. The Stipulation and Consent Decision are for settlement 
purposes in this proceeding only and do not otherwise 
constitute an admission or denial by Fruscione’s, Inc., that it 
has violated the regulations or statutes involved. 


FINDINGS OF FACT 


1. Fruscione’s, Inc., hereinafter referred to as the respond- 
ent, is a corporation which operates a meat and poultry 
processing establishment at 1002 New Willow Street, Tren- 
ton, New Jersey 08638. 

2. Respondent is now, and at all times material herein was, 
the recipient of inspection services under both the FMIA and 
PPIA at said establishment. 

3. Respondent, on or about May 27, 1980, pled guilty and 
was convicted, in the United States District Court for the 
District of New Jersey, of four misdemeanors for causing 
meat food products, which were capable of use as human 
food, to become adulterated and misbranded while the meat 
food products were being held for sale in violation of 21 
U.S.C. 601(m)(8), 601(n)(1), and 610. 

4. Fruscione’s, Inc., on or about September 10, 1982, pled 
guilty and was convicted, in the United States District Court 
for the District of New Jersey, of four misdemeanors for 
causing meat food products which were capable for use as 
human food to become misbranded while the meat food 
products were being held for sale after transportation in 
commerce in violation of 21 U.S.C. 601(n)(1), and 610. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceed- 
ing, such Decision will be issued. 


ORDER 


I. Inspection services under the FMIA and the PPIA are, for a 
period of 3 years, withdrawn from and denied to respondent, its 
officers, directors, partners, affiliates, successors, and assigns, 
directly or through any corporate or other device. This withdrawal 
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and denial will be effective for a period of 60 days to commence 
on January 1, 1984. The remainder of the 3 year period will be 
held in abeyance and will not become effective: 

(a) For so long as, within 2 years of the effective date of this 
Order, respondent or any of its officers, partners, employees, 
agents or affiliates do not violate (as that term is defined in 
paragraph II, infra) any section of the FMIA, or PPIA involving 
the preparation, sale, transportation or attempted distribution of 
any adulterated or misbranded products; and 

(b) For as long as, within 2 years of the effective date of this 
Order, respondent: 

(1) Does not knowingly employ or add any individual who 
has been convicted, in any federal or state court of any felony, or 
of more than one violation of any law, other than a felony, based 
upon the acquiring, handling, or distributing of unwholesome, 
mislabeled or deceptively packaged food, or fraud in connection 
with transactions in food; and 

(2) Immediately terminates its connection with any such 
individual when that individual’s conviction becomes known. 

II. The term violate, as used in paragraph I(a) herein, means a 
violation found upon conviction (or upon affirmation of conviction, 
if appealed), or upon a final decision in a formal adjudicatory 
proceeding before the Secretary (or upon affirmation of the 
Secretary’s decision, if appealed), and if it is found that there is 
any such violation of any term of this Order, the suspension of 
the withdrawal and denial of inspection service under the FMIA 
and PPIA shall be terminated and denial will become effective 
immediately. This shall not preclude the referral of any such 
violation to the Department of Justice for possible criminal or 
civil proceedings. 

III. The Respondent waives any action against the United 
States Department of Agriculture, under the Equal Access to 
Justice Act of 1980, Pub. L. 96-481, which went into effect 
October 1, 1981, for fees and other expenses incurred by 
Respondent in connection with this proceeding. 
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COURT DECISIONS 


PREACH FLEMING; ALBERT LEE ROWLAND and C. H. MEADOWS; 
and JOE FLEMING v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. Civil Actions 81-3685, 82-3015, 82-3095. (USDA HPA 
Docket Nos. 152, 107 & 144.) Decided July 13, 1983. 


Aaron B. Kahn, Morris L. Selinger, and Ronald K. Silver, for complainant. 
Edward F. Gordon, Brentwood, Tennessee, for respondents. 


John A. Campbell, Administrative Law Judge. 
William J. Weber, Administrative Law Judge. 


Donald A. Campbell, Judicial Officer. 


UNITED STATES COURT OF APPEALS, SIXTH CIRCUIT. 


Before: Kennedy and Jones, Circuit Judges and Cohn, District 
Judge, Eastern District of Michigan, sitting by designation. 


PETITION FOR REVIEW OF ORDERS ISSUED BY THE SECRETARY OF 
AGRICULTURE 


KENNEDY, Circuit Judge. Appellants Preach Fleming, Albert 
Lee Rowland, C.H. Meadows and Joe Fleming were found in 
three separate administrative hearings, to have shown ‘“‘sored”’ 
Tennessee Walking Horses in violation of the Horse Protection 
Act, 15 U.S.C. §1821 et seg. (1976). The Judicial Officer of the 
United States Department of Agriculture! (USDA) affirmed these 
findings of the Administrative Law Judges (ALJ) and the 
assessment of civil penalties under the Act.? The appellants seek 
review of that decision pursuant to 15 U.S.C. §1825(b)(2).° 


1 The Department of Agriculture’s Judicial Officer serves as the delegate of the 
Secretary of Agriculture for judicial matters. 7 C.F.R. §2.35 (1982). 

2 Joe Fleming was fined $2,000 and disqualified for one year for showing 
“Delight’s Moonlight’”’ in a sored condition on April 1, 1977. (This horse was 
ridden and owned by Mr. Joe Christmas. Charges against Christmas were resolved 
in a consent decree.) Rowland was fined $2,500 and disqualified for one year, and 
Meadows was fined $1,750 for showing ‘Masterpiece Queen B” in a sored 
condition on August 28, 1978. Preach Fleming was fined $2,000 and disqualified 
for one year for showing ‘‘Ebony’s Bad Loser’’ in a sored condition during August 
1978. There is no claim in these cases that the owners of the sored horses did not 
“permit” their horses to be shown in a sored condition. See 15 U.S.C. §1824(2)(D). 
We are not, therefore, presented with the issue of whether an owner who expressly 
forbids soring, is not present at the show and has no actual knowledge that his 
horse is sored may nonetheless be held responsible under the Act. For this reason 
we decline the USDA’s invitation to express any opinion as to the correctness of 
the Eighth Circuit’s decision in Burton v. United States Department of Agricul- 
ture, 683 F.2d 280 (8th Cir. 1982). 
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Tennessee Walking Horses are best known for their high step* 
and exaggerated gait. This characteristic, while partially natural, 
is usually developed and enhanced by careful training. The desired 
characteristic may also be induced by creating tenderness or 
soreness in the horse’s front legs through use of chemical 
blistering agents, chains, tacks or other devices. The practice of 
artificially inducing the high stepping characteristic, or ‘‘big lick,” 
is known as “‘soring.’”’ In 1970 Congress prohibited the showing of 
horses that had been “sored.’”’ In 1976 Congress increased the 
penalties for soring, created a presumption of soring when a horse 
exhibits abnormal sensitivity in either both front or both back 
legs and, in the case of civil violations, eliminated the requirement 
of a specific intent to sore. 

The statute requires that each horse must be examined before a 
show performance by a local “designated qualified person’ (DQP) 
who may disqualify any horse which appears to have been sored 
in violation of the Act. This pre-show examination is apparently 
brief and may or may not be conducted by a veterinarian. After 
this pre-show exam, the horse’s ring performance is studied by 
USDA veterinarians. On the basis of their observations these 
veterinarians select certain horses for a more thorough post-show 
examination. At this examination the horse is first inspected 
visually for signs of soring such as abnormal scar tissue, lack of 
hair, lesions, or other visible indicators of abuse. Photographs are 
taken to document any such evidence. The horse’s legs are then 
examined with a thermograph machine—a heat sensitive device 
which can reveal abnormal infrared heat patterns in the horse’s 
legs indicative of inflammation. Finally, the horse is examined by 
“digital palpation” which essentially consists of pressing one’s 
thumbs into the flesh of the horse’s forelegs or “‘pasterns.” By 
using palpation the veterinarian can diagnose abnormal sensitivity 
or pain in the horse’s legs. If the examining veterinarian decides 


3 Title 15 U.S.C. §1825(b)(2) provides jurisdiction in the United States Court of 
Appeals for the District of Columbia or in the circuit of the accused parties’ 
residence. In this case the USDA alludes that Mr. Meadows actually resides in 
Alabama and is not, therefore, within the jurisdiction of the Sixth Circuit. While 
the record does show that Meadows resides in Alabama it also indicates that his 
place of business, insofar as Tennessee Walkers are concerned, is in Tennessee. It 
is there, at the Tennessee farm of Rowland, that Meadows keeps the horse at issue 
in this case. The USDA does not challenge this basis for jurisidction. Nor have the 
parties addressed the issue of whether the language of §1825(b)(2) imposes a 
jurisdictional condition or only one of venue. Under these circumstances, we find 
that this Court may properly exercise jurisdiction over Meadows’ appeal. 
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that the horse has been sored, a second veterinarian conducts an 
independent evaluation. If both examining veterinarians find that 
a horse has been sored it is then ‘written up’ and affidavits 
prepared. 

After providing notice and an opportunity for a hearing, the 
USDA is authorized to issue civil fines of up to $2,000 for each 
violation and disqualify the responsible parties from exhibiting 
any horse, or managing or judging any show for not less than one 
year for the first violation and not less than five years for 
subsequent violations. 15 U.S.C. §1825(b)(1), (c).4 The accused 
parties may appear before an ALJ who hears the case de novo. 
The decision of the ALJ may be appealed to the USDA Judicial 
Officer and subsequently to the Court of Appeals. 15 U.S.C. 
§1825(b)(2). 

The evidence of soring found in each of the three cases 
consolidated for appeal is very similar. Each horse passed a brief 
pre-show examination and was allowed to perform. USDA veteri- 
narians selected each horse for post-show examination based upon 
an appearance of probable soreness observed during the horses’ 
ring performances. 

The post-show examination of each horse revealed lesions and 
unusual scar tissue on the horses’ front legs.° Thermographs of 
the horses all revealed abnormal heat distribution indicative of 
soring in the pasterns.® Physical examination of the horses by 
means of digital palpation showed abnormal sensitivity in their 
forelegs leading each examining veterinarian—at least two for 
each horse—to independently conclude that the horses had been 
sored.” According to several of the veterinarians, the horses had 
been subject to repeated abuse. The ALJ agreed with the USDA 


‘The parties are subject to criminal penalties for “knowing” violations of the 
prohibition created by §1824. 15 U.S.C. §1825(a). 

5 The Preach Fleming horse and the Rowland and Meadows horse also had an 
unauthorized black substance on their legs—presumably used to cover up the 
horse’s condition. The use of such substances is prohibited by regulation. 9 C.F.R. 
§11.2(c). Rowland and Meadows were also cited for using chains placed too near 
the horse’s sensitive “‘coronary band” just above its hooves. See 9 C.F.R. §11.2(a). 

®In each of the present cases the thermograph operator was a trained 
veterinarian who independently concluded on the basis of abnormal heat patterns 
common to both of each horses’ front legs that the horses had been sored. 

7The indicator of soreness revealed by digital palpation of the horse’s legs 
consists primarily of the horse’s physical reaction to touch. According to 
testimony presented by the USDA, a sored horse will react with great sensitivity 
and pain to pressure placed on abused areas by flinching, rapidly withdrawing its 
feet, labored breathing and anxiousness as well as tightened stomach muscles and 
abnormal perspiration. 
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and, based upon the direct evidence presented, issued the fines 
and disqualifications now appealed. 

The appellants raise four closely related challenges to their 
liability under the rubric of due process, as well as arguing that 
the administrative decision was not supported by substantial 
evidence. Their rights to procedural due process, appellants 
assert, have been denied in that: 

(1) There is no ‘‘objectively manifest standard’’ by which those 
subject to the Act can know what the criteria for liability are; (2) 
The testing procedures utilized by the USDA in determining that 
a horse has been sored are not uniform or standarized and are 
based solely upon the subjective evaluations of USDA veterinari- 
ans; (3) Post-show examination is an inherently suspect and 
unreliable basis for determining whether a horse has been sored 
because of the potential effect of ring performance on the horse’s 
condition; (4) The Act’s presumption that a horse has been sored 
when abnormal sensitivity is found in both front (or both back) 
legs is arbitrary when based upon post-show examination evi- 
dence. None of the appellants’ arguments are meritorious. 


A. Appellants’ Due Process Challenges 


It is axiomatic that the due process clause of the fifth 
amendment protects individuals against arbitrary deprivations of 
liberty or property by the federal government. This includes 
protection against arbitrary intrusion by the government of one’s 
right to practice a chosen profession. See Green v. McElroy, 360 
U.S. 474, 492 (1959). In the present case the appeallants clearly 
face governmental intrusion upon such rights and, therefore, may 
properly assert the application of due process considerations. 
Procedural due process is, however, a “‘flexible’’ concept which 
must be adapted to the particular circumstances of the alleged 
deprivation. See Mathews v. Eldridge, 424 U.S. 319, 334 (1976). 
What process is due depends upon: (a) the private interest 
affected by the government action; (b) the risk of erroneous 
deprivation and the value of additional safeguards; (c) the 
government’s interests, including the importance of the function 
and fiscal and administrative burdens. Jd. at 335. The most basic 
consideration is whether the person being deprived of a liberty or 
property interest has been given an opportunity to be heard at a 
meaningful time and in a meaningful manner. Jd. at 333. The 
notion that the administrative process must be conducted in a 
fashion which will ensure accuracy and a fair consideration of the 
affected parties’ case is fundamental to this concept. See, e.g., 
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Banks v. FAA, 687 F.2d 92, 93-95 (9th Cir. 1982); Helms v. 
Hewitt, 655 F.2d 487, 501-503 (3d Cir. 1981), cert. granted, 455 
U.S. 999 (1982); Devine v. Cleland, 616 F.2d 1080, 1088 (9th Cir. 
1980). See also Mathews, 424 U.S. at 349; Richardson v. Perales, 
402 U.S. 389, 401-402, 410 (1970). 

The appellants in this case do not challenge, as such, the 
sufficiency of the rules of practice or procedural safeguards which 
govern proceedings before the USDA under the Horse Protection 
Act’s regulations.* Rather, their due process challenge is focused 
on the alleged unreliability of post-show examination evidence and 
the vagueness of the Act’s standards for finding that a horse has 
been sored. 


1. Vagueness 


The appellants assert that the standards utilized by the USDA 
to find a horse sored are insufficiently definite to fairly appraise 
those involved in the industry as to what conduct is forbidden. 
We disagree. 

The constitutional prohibition against vague laws satisfies two 
basic concerns. First, it provides “fair warning’ so as to 
safeguard the innocent and, second, it avoids arbitrary applica- 
tions of the law by insisting upon explicit standards regulating 
conduct. Grayned v. City of Rockford, 408 U.S. 104, 108-109 
(1972). To these ends, due process requires that government 
regulations and statutes provide adequate warning as to what 
they command or forbid such that persons of common intelligence 
will not have to guess as to their meaning and may act 
accordingly. See, e.g. Village of Hoffman Estates v. Flipside, 
Hoffman Estates, Inc., 455 U.S. 489, 498 (1982); Diebold, Inc. v. 
Marshall, 585 F.2d 1327, 1336 (6th Cir. 1979). This standard for 
definiteness is less stringently measured in the absence of either 
criminal penalties or potential interference with constitutionally 
protected rights. 455 U.S. at 499; Diebold, Inc., 585 F.2d at 1337. 
When the persons affected by the regulations are a select group 
with specialized understanding of the subject being regulated the 


8 Nor would such a challenge succeed. The parties responsible for a horse found 
to be sored may request re-examination within 24 hours of the original post-show 
examination. 9 C.F.R. §11.4(h)(1). The regulations then provide for a hearing before 
an Administrative Law Judge complete with adequate prior notice, the right to 
appear with legal counsel, present evidence, cross-examine witnesses and undertake 
some limited discovery. See 7 C.F.R. §1.130 et seq. (Title 7, Subtitle A, Subpart H 
of Part 1). They also provide for a right to seek review of the ALJ’s decision by 
the USDA judicial officer. Subsequent judicial review by a Court of Appeals is 
then available by statute, 15 U.S.C. §1825(b)(2). 
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degree of definiteness required to satisfy due process concerns is 
measured by the common understanding and commercial knowl- 
edge of the group. Id. at 1336; Precious Metals Associates, Inc. v. 
Commodities Futures Trading Commission, 620 F.2d 900, 907 (1st 
Cir. 1980); United States ex rel. Schott v. Tehan, 365 F.2d 191, 
198 (6th Cir. 1966), cert. denied, 385 U.S. 1012 (1967). The 
sufficiency of notice provided by a statute must be viewed “in 
light of the conduct with which a defendant is charged.” See 
United States v. National Dairy Corp., 372 U.S. 29, 32 (1963). A 
strong presumptive validity attaches to acts of Congress and 
“statutes are not automatically invalidated as vague simply 
because difficulty is found in determining whether certain mar- 
ginal offenses fall within their language.” Jd.; Jordan v. De 
George, 341 U.S. 223, 231 (1951). 

Although the appellants have failed to identify precisely what 
portion of the Act they consider to be vague, it appears that the 
challenge is directed to the Act’s definition of “‘sore.’’ Section 
1821(3)9 of the Act provides: 

(3) The term ‘“‘sore’’ when used to describe a horse means 

that— 

(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a 
horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb 
of a horse, or 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in 
a practice involving a horse, 

and, as a result of such application, infliction, injection, use, 

or practice, such horse suffers, or can reasonably be expected 

to suffer, physical pain or distress, inflammation, or lameness 
when walking, trotting, or otherwise moving, except that such 
term does not include such an application, infliction, injection, 
use, or practice in connection with the therapeutic treatment 


*°The same definition of sore is given in the USDA regulations promulgated 
under the Act. See 9 C.F.R. §11.1(y) (1982). The regulations also provide a series of 
more specific prohibitions including the use of any “chain, boot, roller, collar, 
action device, or any other device’’ if ‘“‘such use causes or can reasonably be 
expected to cause such horse to be sore.”’ 9 C.F.R. §11.2(a). 
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of a horse by or under the supervision of a person licensed to 

practice veterinary medicine in the State in which such 

treatment was given. 

This basic standard for soreness clearly and explicitly warns 
that use of any of the specified practices which “results’’ in the 
horse suffering, or reasonable expectation that the horse will 
suffer, ‘‘physical pain or distress, inflammation, or lameness when 
walking, trotting, or otherwise moving,” is prohibited. The notice 
provided by this language is well within the boundries of due 
process. A person of common understanding and _ intelligence 
would be fairly appraised by the literal language of this definition 
that one can not cause a horse to suffer physical pain or 
discomfort or lameness through the use of any device or 
substance. Such language and what conduct it prohibits must 
necessarily be abundantly clear, albeit disliked by those who have 
been accustomed to soring their horses, to participants in the 
Tennessee Walking Horse industry. The legislative history of the 
Act and its 1976 revision indicate that the practice of soring is 
widespread and well known in that industry. In light of the 
readily identifiable conduct prohibited by the Act and the 
specialized understanding of that conduct by those in the 
industry, the appellants’ challenge on vagueness grounds fails. 


2. Lack of Uniform Examination Procedures and Standards 


Appellants also assert that there are no uniform methods or 
objectively manifest criteria by which veterinarians conducting 
post-show examinations are to make the determination as to 
soreness. Appellants’ argument is that since this absence leaves 
the determination that a horse is sore up to the supposedly 
subjective opinions of the examining veterinarians, due process is 
denied. This argument is meritless. 

First, the determination that a horse has been sored for 
purposes of imposing liability is made not by the examining 
veterinarians but by an ALJ. In determining liability the ALJ 
reviews all relevant evidence including any proof that the accused 
party may produce indicating that the ‘‘subjective’ opinions of 
the examining veterinarians are not credible or are otherwise 
flawed. As with any expert witness the opinion placed in evidence 
must be based on evaluation of objective observations. To the 
degree that any one veterinarian’s opinion that a horse is sore is 
subjective—that is, lacks objective basis in fact—it is subject to 
being discredited by the accused. More importantly, in the 
present cases, no one opinion of any examining veterinarian 
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serves as the sole evidentiary basis for decision. At least two 
veterinarians make independent valuations of the horse being 
examined. Moreover, the ALJ considers more than just the 
ultimate conclusions of those opinions. Examining veterinarians 
describe in their affidavits the objective factual basis for the 
conclusions reached and that basis is subject to cross-examination 
before the ALJ. In the instant cases, the opinions of the 
examining veterinarians were each corroborated by objective 
evidence of soring such as scarring, lesions, thermograph tests, 
the horse’s reaction to palpation and reluctance to place weight on 
its front feet. 

Second, while the statute and regulations do not detail a 
uniform method of testing for soreness, it is apparent from the 
testimony regarding the examinations conducted in these cases 
that uniform methodology and criteria were utilized to guide the 
veterinarians in their judgments. In each case the examining 
veterinarians followed the same methods and conducted the same 
tests. The criteria used in those tests are clear; does the horse 
exhibit signs of pain and inflammation indicative of soring? 
Physical examination reveals lesions, unusual loss of hair, scarring 
or other visual signs of abuse. Palpation reveals sensitivity to 
touch and the thermograph reveals heating patterns indicative of 
inflammation of tissue. The appellants have no basis to complain 
that the procedures employed by the USDA were not adequate in 
the present cases. See United States v. Raines, 362 U.S. 17, 21 
(1960). 

Finally, accepting that the opinions of the examining veterinari- 
ans are subjective to a degree, that subjectivity is no more than 
that inherently present whenever expert opinion is used for 
evidentiary purposes in adjudicative proceedings. The evidentiary 
use of expert opinions, in particular those supported by live 
testimony and subject to the defendants’ cross-examination, does 
not violate the due process clause. See e.g., Richardson v. Perales, 
402 U.S. 389, 408 (1971); Lloyd Sabando Societa v. Elting, 287 
U.S. 329, 339-340 (1932). 


3. Use of Inherently Unreliable Post-Show Examination Evidence 


Appellants contend that post-show examinations of horses 
which have just performed are inherently unreliable because of the 
potential that a horse may have developed the symptoms of 
soreness during its performance in the ring. Testing procedures, 
the appellants assert, are the first and most crucial step in the 
administration of the Act and therefore must be conducted in a 
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manner which ensures accurate, reliable findings. Since a horse’s 
performance in the ring may increase its sensitivity, there is a 
sufficient likelihood of error in post-show evidence that fundamen- 
tal fairness is denied when that evidence becomes the basis for 
liability under the Act. 

The appellants’ argument is flawed on several bases. First, they 
have not shown that the post-show examination is prone to error. 
Appellants did produce one veterinarian who asserts that the 
post-show examination is to the “disadvantage” of everyone 
involved but he does not claim that this ‘‘disadvantage’’ makes 
the examination inherently unreliable. He also asserts that there 
are many variables which affect a horse’s sensitivity such as 
length of workout, ring conditions and individual characteristics 
of each horse. Palpation results, the doctor concludes, are very 
likely to vary depending upon whether the test is conducted prior 
to or after performance. He does not state, however, that 
examining veterinarians are unable to account for these variations 
or even that such variations make a conclusion of soreness after 
performance somehow unreliable. The USDA veterinarians testi- 
fied as to their awareness of the potential effect of such variables. 
Moreover, most of the evidence of soring relied upon by the 
USDA was not such that could have been caused by show 
performance.!° For example, the horses were found to be ex- 
tremely sensitive in the same locations on both forelegs, were 


10There was testimony by one of the examining USDA veterinarians that 
performance was unlikely to have in any way caused the injuries found unless the 
horse’s sensitivity had been increased during performance by the use of ‘‘action 
devices.” Thus, a horse could be on the borderline of pain prior to the show and 
become inflamed to the point of pain by the use of such devices during 
performance. As the Judicial Officer points out this source of soreness would not 
excuse the owner or trainer since the use of such devices is prohibited if they 
result in soring the horse. See 9 C.F.R. §11.2. This is true whether or not the 
device (often a chain or boot which strikes the horse on the pasterns near the 
coronary band while moving) was actually used for that purpose. The 1976 
revision of the Act eliminated the need for any specific intent to cause soreness 
thereby making it solely the participant’s responsibility to ensure that devices 
used do not result in pain for the horse. See 15 U.S.C. §1821(3)(d); H. Rep. No. 
94-1174, 94th Cong., 2d sess. 1-2 (1976) reprinted in [1976] U.S. Code Cong. & Ad. 
News 1696 The Rowland and Meadows’ horse and Joe Fleming horse were both 
found to have had chains placed in positions near their coronary bands in a 
fashion which would exacerbate any pre-existing soreness. This USDA veterinarian 
also indicated that any soreness or inflammation which might result from ring 
accident such as the horse twisting its foreleg, would not show up on the 
thermogram for at least a day. If this is true, and we have been provided with no 
reason to doubt its veracity, it is in direct contradiction to the appellants’ 
assertions. 
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found to have scarring indicative of abuse, were selected for 
post-show examination because they performed like horses that 
had been sored, revealed repeated ‘“‘insult’’ to each foreleg in 
locations typically used for soring and displayed heat patterns on 
their thermographs indicative only of inflammation resulting from 
soring practices. 

The appellants’ witness also asserted that the thermograph is 
still an experimental device for which testing has not yet been 
completed and its use is not uniformly accepted. However, this 
veterinarian also stated that he does not own a thermograph and 
has never used one. His ultimate conclusion that the device is not 
a diagnostic tool as such but rather only a “aid” in diagnosis 
directly supports the USDA’s use of the thermograph in these 
cases as additional evidentiary support for the findings of its 
veterinarians. 

The second flaw in appellant’s argument here is that without 
demonstrating some sort of inherent, undetectable unreliability in 
post-show examination evidence, any deficiencies in such evidence 
really only concern the weight that such evidence should be given 
by the original fact finder in the hearing on soreness. The 
appellants have had ample opportunity to uncover weaknesses in 
the post-show evidence utilized by the USDA and to demonstrate 
these flaws to the ALJ. The record of the hearing reveals that the 
appellants did just that by formulating their own evaluations of 
the horses’ conditions and offering alternative explanations for 
any soreness found. They challenged the examining veterinarians 
who had made the determinations of soreness and questioned the 
bases for those evaluations. The ALJ considered all of this 
evidence and credited the post-show evidence as trustworthy. 
Under these circumstances there simply is no claim to be made on 
the basis of due process. The appellants’ arguments, reduced to 
essentials, are merely disagreement with the evidentiary findings 
of the ALJ. 


11The appellants also argue as a part of their reliability argument, that only 
pre-show examinations should be used in determining soreness. This is part and 
parcel of their contention that post-show evidence is so unreliable as to violate due 
process but further asserts that the pre-show exam is of such greater reliability 
that due process requires reliance on it alone. We are not convinced that due 
process requires such a result unless it is first shown that the post-show exam is 
in fact inherently unreliable in ways that cannot be measured by the ALJ in 
evaluating the evidence. There are a number of variables which literally demand 
the use of the post-show examination procedure. First, the use of action devices 
such as chains may cause the prohibited soreness during performance. Such injury, 
prohibited by the Act, cannot be uncovered in a pre-show exam. Second, use of a 
(cont. next page) 
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Finally, the most serious flaw in the appellants’ position is that 
they are apparently unable to provide anything other than an 
abstract argument that ring performance could have altered the 
results of the subsequent post-show examination. Indeed, the 
examining veterinarians testified that neither ring accident nor 
stress from performance could have caused the soreness they 
found. There was also testimony that the thermograph device 
only reveals inflammation which pre-existed performance and that 
testing in these cases showed inflammation indicative of repeated 
abuse in the locations typically used for soring a Tennessee 
Walking Horse. Nor would variations caused by performance 
explain why each horse was independently singled out for 
post-show examination on the basis of an appearance of pain 
while in the ring. Without some indication as to what actually 
happened during their horses’ performances to render the post- 
show exam unreliable the appellants’ challenge must be rejected.!2 


4. Presumption of Soreness 


The appellants argue that the penalties involved in this case 
render the Act criminal in nature. They do so in order to attack a 


quick acting anesthetic prior to the pre-show exam may mask otherwise existing 
soreness until the horse is ready for actual showing. While there is no evidence 
that this practice was employed in the present case, its potential use is 
justification for utilizing post as well as pre-show examination. Third, the present 
regulations require that all horses to be shown must go through the pre-show 
screening. Because of the number of horses involved in the pre-show exam is 
necessarily short and cursory. There are obvious cost advantages to everyone 
involved in selecting only horses that exhibit signs of pain during performance for 
a thorough post-show examination. Moreover, the pre-show exam is not always 
conducted by a veterinarian and always involves local personnel who must deal 
with the interested parties on a daily basis. Such personnel may be reluctant to 
disqualify a horse from being shown—especially since their decision is virtually 
unreviewable. For these reasons we find unpersuasive the appellants’ suggestion 
that the pre-show examination must, as a matter of due process, be determinative 
on the USDA. 

12The appellants did present some alternative explanations for their horses’ 
sored condition. Appellant Preach Fleming argued that his horse slipped to one 
“knee” during its performance and Joe Fleming stated that his horse had suffered 
a flare-up of tendonitis. Rowland and Meadows suggested that their horse had 
been ‘“‘quicked’”’ in one hoof by improper shoeing. None of these explanations, 
however, contradict the USDA proofs. Neither quicking in one hoof or a slip to 
one knee, for example, explains why both of the horse’s legs were abused, inflamed 
and sensitive to touch in an equal degree in the same locations. Tendonitis, the 
examining veterinarians testified, would not cause the soreness they found. There 
was also evidence that tendonitis would not explain the variations in thermo 
patterns found on the horse. The ALJ fully considered these arguments and 
weighed the evidence accordingly. 
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statutory presumption created in 15 U.S.C. §1825(d)(5) that a 
horse is sore if “‘it manifests abnormal sensitivity or inflammation 
in both of its forelimbs or both of its hindlimbs.” It is clear from 
the record, however, that neither the USDA, ALJ or USDA 
Judicial Officer relied upon the challenged presumption. Rather, 
liability was founded exclusively upon direct evidence that the 
horses involved met the statutory definition of sore. It is 
fundamental that one cannot attack application of a regulation on 
ground that it is unconstitutional as applied to others. United 
States v. Raines, 362 U.S. 17, 21 (1960). There is, therefore, no 
basis upon which the appellants may here challenge the statute’s 
presumption of soreness. 


B. Substantial Evidence 


Review of the USDA’s administrative decision under the Horse 
Protection Act is limited to determining whether the proper legal 
standards were employed and substantial evidence supports the 
decision. 15 U.S.C. §1825(b)(2). Substantial evidence consists of 
that evidence adequate for a reasonable fact finder to reach that 
conclusion. See Richardson v. Perales, 402 U.S. 389, 401 (1971); 
Steadman v. SEC, 450 U.S. 91 (1981). The evidence of soring in 
each of the present cases is substantial. The examining veterinari- 
ans independently concluded that each horse was the victim of 
probable repeated abuse causing extreme sensitivity in the same 
locations on both forelegs. There were physical signs of such 
abuse including scars and lesions indicative of the use of chemical 
agents and mechanical devices. Palpation of the horses’ forelegs 
revealed great and abnormal sensitivity to touch. The horses all 
acted as if in pain and discomfort. Finally, thermograph tests on 
each horse showed inflamed tissue indicative of soring in both 
forelegs. 

The orders of the USDA Judicial Officer are affirmed. 
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THOMAS E. LANE and ROBERT D. LANE d/b/a LANE BROS. 
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Donald A. Campbell, Judicial Officer. 


UNITED STATES DISTRICT COURT, DISTRICT OF MONTANA, BUTTE 
DIVISION. 


MEMORANDUM AND ORDER 


Paul G. Hatfield, United States District Judge. 

The plaintiff's complaint herein was filed on September 8, 1981. 
The action thus commenced in this court seeks the same relief 
sought by plaintiffs and granted by the Judicial Officer in a 
reparation proceeding brought before the Secretary of Agriculture 
on April 2, 1979, pursuant to the Packers and Stockyards Act, 7 
U.S.C. §§181 et seq. 

Having conducted an evidentiary hearing and considered the 
arguments of counsel for both the parties, the Judicial Officer 
decided in favor of the plaintiff and ordered the payment by 
defendant of the amount claimed, $20,796.40, plus interest at 13% 
per annum from April 1, 1979, until paid. The defendant then 
petitioned for reconsideration of the Secretary’s decision raising 
three contentions to-wit: that plaintiff, Thomas E. Lane, was not 
an agent of the defendant in the transaction underlying the 
plaintiffs’ claim; that plaintiffs failed to meet their burden of 
proof, and that the Secretary lacked jurisdiction over the subject 
matter of plaintiffs’ claim. The order on reconsideration affirmed 
the Secretary’s decision in all respects. 

The defendant having chosen not to comply with the terms of 
the Secretary’s decision, the plaintiffs brought this action pursu- 
ant to 7 U.S.C. §210(f) which provides for such an action. The 
defendant then moved to dismiss the present action alleging that 
the Secretary and this court lack subject matter jurisdiction under 
the Packers and Stockyards Act. The United States was allowed 
to intervene as a party plaintiff for the purpose of defending the 
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jurisdiction of the Secretary. On August 4, 1982, this court held 
that the Secretary and this court have jurisdiction over the 
subject matter of this action and defendant’s motion to dismiss 
was denied. 
7 U.S.C. §210(f) provides inter alia: 
Such suit in the district court shall proceed in all respects like 
other civil suits for damages except that the findings and 
orders of the Secretary shall be prima facie evidence of the 
facts therein stated, and the petitioner shall not be liable for 
costs in the district court nor for costs at any state of the 
proceedings unless they accrue upon his appeal. If the 
petitioner finally prevails, he shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of the costs 
of the suit. 
While little has been written concerning the prima facie evidence 
review provision just quoted, the virtually identical provision of 
the Interstate Commerce Act has been addressed by the U.S. 
Supreme Court in I.C.C. v. Atlantic Coastline R.Co., 383 U.S. 576, 
86 S.Ct. 1000, 16 L.Ed.2d 109 (1966). In a 7 U.S.C. §210(f) suit, 
the Court in Mid-South Order Buyers, Inc. v. Platte Valley 
Livestock, Inc., 315 N.W.2d 229 (1982), with reference to Atlantic 
Coastline, stated: 
In 86 S.Ct. 1000, 16 Lawyers Edition 2d, 109 (1966), the 
Court held that the Commission’s findings on issues other 
than primary jurisdiction issues are ‘‘subject to review under 
the prima facie evidence provision of Section 16(2), with the 
statutory rights of introducing evidence not before the 
Commission and obtaining a jury determination of disputed 
issues of fact.’’ Id. 594, 86 S.Ct. 1011. The court continued in 
a foot note: “Section 16(2), of course, does not limit the 
carrier to introducing opposing evidence to rebut the prima 
facie effect of the Commission’s order. It may also challenge 
the admissibility of the order on the grounds, for example, 
that the Commission did not afford the carrier a fair hearing, 
or that the order was not based upon substantial evi- 
dence..., but if a Commission order containing findings on 
all matters essential to the shipper’s recovery is admitted, 
and the carrier produces no opposing evidence, the findings 
and order of the Commission may not be rejected by the jury 
and the shipper is entitled to judgment.” Id. 594, 86 S.Ct. 
1011. 
It appears to this court also, that if the statutory prima facie 
evidence standard of review mandated by §210(f) is to have any 
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meaning, considerable deference must be given to the findings and 
order of the Secretary, through its hearings officer, as to matters 
of fact. As to the record existing before the Secretary, this court 
must of course determine whether there is indeed an evidentiary 
basis for the findings. The non-prevailing party has the opportu- 
nity to introduce new evidence in this court which is contradic- 
tory to the findings of the Secretary. As to matters of law, the 
district court must give full independent review of the contested 
issues. 

In this case, each of the parties has moved for summary 
judgment. The record before this court on these motions is 
entirely comprised of the testimony and exhibits produced at the 
proceedings below. The defendant has offered no evidence not 
appearing in that record. Indeed, it appears that a full develop- 
ment of disputed factual matters was achieved below. If not for 
the prima facie evidence exception to the mandate that this action 
“‘proceed in all respects like other civil law suits for damages”’, 
summary disposition of this case would likely be foreclosed. 

The events giving rise to this action are as follows. The 
plaintiffs and the defendant are dealers in livestock and each are 
registered as such with the Department of Agriculture. The 
parties had in the past, engaged in a number of successful cattle 
transactions without dispute. The typical mechanics of these 
transactions was that defendant, through an agent, would contact 
plaintiffs concerning the availability of cattle known to plaintiffs. 
When certain cattle desired by defendant were known to be 
available by plaintiffs, and once terms as between plaintiffs and 
defendant were agreed upon, plaintiffs would pay for the cattle 
with their check and draw a draft on the defendant for that 
amount plus plaintiffs’ profit i.e., the amount agreed upon. On one 
occasion in 1978, such a transaction took place where the weight 
of the cattle was estimated by plaintiff 60 days before delivery. 
Because of drought conditions, the cattle were lighter upon 
delivery than the represented weights. The prevailing drought 
conditions also had the effect, however, of making lighter cattle 
more valuable. The transaction was completed as agreed. 

In early January, 1979, the plaintiffs had occasion to view 350 
head of cattle which a cattle rancher desired to sell. In mid- 
January, 1979, the defendant through his agent Boeckman, 
contacted plaintiff Tom Lane by telephone, indicating the defen- 
dant’s desire to purchase such cattle. The weights of the cattle 
were disclosed to Boeckman, the plaintiff basing his representa- 
tion on what he had observed and estimated earlier in the month. 
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What exactly was related by plaintiff Tom Lane during his 
conversation with Boeckman is in dispute. Boeckman testified as 
follows: 

[Lane] told me that the 250 Hereford, two-year-old heifers, he 

thought, would weigh seven and one-half to seven-seventy- 

five, and he said there was approximately 100 three-and 
four-year-olds on the cattle, that the three’s should weigh nine 
and the four’s nine-fifty to a thousand, slightly more four’s 
than three’s and this is my, you know—. 

Tr. 15. To the contrary, plaintiff Lane testified as follows: 

My recollection was I told them there were about 80 head of 

mostly three’s and a few common 4’s, because the three year 

olds were the heifers that were dry the year before that he 
ran over. I said those heifers would probably weigh around, 
oh, 825 to may 875. He mentioned the fact that there were 
two or three of them big cows in there, there were a few odd 
head in there that could weigh 950, may 1000. I said the 

heifers would weigh 750 to 775 and I think closer to 750. I 

said there was a light end on those cattle that are going to 

weigh 625 and 650 and they damned sure won’t weigh 650. 
Tr. 78. Boeckman testified that he was not informed about a 
“light end’’ on the cattle until after the cattle were on route to 
the defendant at Yankton, South Dakota from Cameron, Mon- 
tana. Defendant testified that it was his understanding that all of 
the cattle were to cost him $600.00 per head. Yet notes, which 
according to Boeckman were taken by him shortly after the 
conversation with plaintiff state, ‘‘A thirty head cut on the heifers 
at $540.00.”" As the Judicial Officer points out in his conclusions, 
this indicates that smaller cattle were discussed and priced lower 
than the rest accordingly. 

On February 1, 1979, Lane arrived at the rancher’s property 
with trucks arranged for by Boeckman. Lane observed that the 
cattle were smaller than what he had observed them to be in early 
January. Lane rejected 34 of the cattle and loaded 326 on the 
trucks and dispatched them to defendant. Lane then called 
Boeckman informing him that the cattle had lost weight and that 
they “looked pretty damn tough.”’ 

The cattle arrived at defendant’s place of business on February 
2, 1979, and were inspected by Boeckman, who also observed that 
the cattle were smaller than he had expected. Boeckman called 
defendant and it was apparently decided that the cattle would not 
be rejected at that time. Boeckman then called plaintiff, indicat- 
ing his dissatisfaction with the cattle but according to plaintiff 
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said ‘“‘they would probably look better after they got them filled 
up and keep them on hay for a few days.’’ Tr. 87. 

Defendant did not personally view the cattle until February 3, 
1979. On August (sic) 8, 1979, the defendant offered the cattle for 
sale at his auction. Only 32 of the cattle were sold. It was not 
until after the auction that defendant notified the plaintiffs of his 
intention to reject the cattle, ic. refuse to honor the draft drawn 
on him. The reason given for this was the weight of the cattle, the 
cattle being deemed by defendant and Boeckman as being of good 
quality and acceptable in all other respects. The remainder of the 
cattle were sold by defendant on February 13, 1983 (sic), as is 
more fully discussed below. The average weight of the cattle at 
the time they were sold was 740 pounds per head. 

After plaintiff was informed that defendant had chosen not to 
honor his draft, the plaintiff traveled to Yankton, to meet with 
defendant. Plaintiff ordered to pay defendant $8,000.00 if defen- 
dant would honor the draft. Defendant declined. The evidence of 
record as to what transpired next was aptly summarized in the 
decision below: 

Boeckman and Sohler testified that the parties agreed that 

complainants would own the cattle remaining after the 

February 8 sale, and Sohler would sell them for complainants 

account. Lane testified that he agreed to no such thing, that 

Sohler was to offer them for sale at auction and to buy them 

himself if they did not bring enough to total, with the net 

proceeds of the February 8 sale, at least $185,800.00 (the 
amount of Lane’s draft Less $8,000.00), so that in any case 
complainants would receive at least that amount and perhaps 
more. It is undisputed that the remaining cattle were offered 
for sale at Sohler’s auction the following Tuesday, February 

13, and that 218 of them were bought by one Heine, not a 

party herein, under an arrangement with Sohler, the details of 

which are not clear from the record. Heine’s affidavit (Investi- 
gation Report Exhibit (11)) shows that Sohler would “finance 
the cattle and the feed costs would be split down the middle. 

I [Heine] was to furnish the feed, labor and feedlot facility.” 
Defendant ultimately paid plaintiffs $173,003.60, which was the 
total of the proceeds received by defendant for all the cattle. 
Plaintiffs’ draft on defendant was for $193,800.00 (30 head at 
$540.00 and 296 head at $600.00). This left the difference of 
$20,796.40 in dispute. 

The Secretary’s findings were, basically, that the plaintiff, Tom 
Lane, was an agent of the defendant in the transaction, that 
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plaintiff was to acquire the cattle at a price to defendant totalling 
$193,800.00 and that plaintiff was to acquire the cattle at a price 
providing him with a profit on the transaction. The Secretary 
found that this established a prima facie case entitling the 
plaintiffs to the full amount agreed upon and shifting the burden 
of justification to the defendant. The Secretary found that the 
defendant had failed to show justification for his refusal to pay 
the full amount agreed upon in the light of the entire record. The 
Secretary’s decision demonstrates a view of the transaction 
whereby the defendant had agreed to purchase particular cattle 
which had been described by plaintiff based upon what they 
looked like a month before delivery. The decision points out that 
the evidence as in dispute as to what, in fact, the cattle were 
supposed to have weighed in early January and who, as between 
defendant and plaintiffs should bear the financial effect of the 
subsequent loss. It was not disputed that cold weather and 
transportation in such weather can have the effect of reducing the 
weight of cattle. The decision also refers to the fact that 
defendant exercised dominion and control over the cattle, treating 
them as his own. 

In the Secretary’s initial decision the finding that Tom Lane 
was acting as an agent for defendant was apparently based 
entirely on a stipulation to that effect entered into at the outset 
of the hearing had before the Judicial Officer. In response to an 
objection raised by defendant as to the dispositive effect given 
this stipulation, the order of the Secretary upon reconsideration 
notes that testimony at the hearing also supports this conclusion. 
In response to a question concerning the usual procedure for 
resolving disputes as to weight, as between buyers and sellers, the 
defendant testified: 

A. That is right. This is where, as my agent—Jim Boeckman 

wasn’t only my agent in this proceeding. Tom Lane was also 

my agent. He got paid for that duty. At this time, if he knew 
the cattle were wrong, this is when he should have turned 
them down. 

Q. Or you should have? 

A. That is right. On the other hand, he is also my agent. I 

paid him. 

The defendant’s motion for summary judgment again raises the 
argument that the facts of this case do not make out a violation 
of the Packers and Stockyards Act. This argument was raised and 
addressed in the Secretary’s prior two decisions and this court 
has considered and ruled on this issue in its August 4, 1982 order 
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denying defendant’s motion to dismiss. In that order this court 
held that a singular refusal to pay the full amount for livestock 
was a practice prohibited by the Act, relying by main force on the 
decision in Vance v. Reed, 495 F.Supp. 852 (M.D. Tenn. 1980). 
The court has reconsidered the arguments of defendant and 
reaffirms its conclusion that jurisdiction over the subject matter 
of this controversy resided in the Secretary and also in this court, 
for the reasons expressed in its prior decision referred to. 

As to the factual conclusions reached by the Secretary below 
the court finds that ample evidence existed in the record before 
him to have reached these conclusions. While if this were an 
original proceeding in this court, the disputed issues of fact, e.g., 
the agency question and the weight of cattle etc., would preclude 
summary judgment. However, under the standard of review 
mandated by 7 U.S.C. §210(f), in the light of this court’s finding 
of an evidentiary basis for the decision below and the absence of 
any contradictory evidence not considered below, this court 
concludes that the plaintiff is entitled to summary judgment. 

The remaining issue raised by the defendant, then, is whether 
the plaintiff is entitled to prejudgment interest calculated at 13% 
per annum. The defendant argues that such an award is inappro- 
priate in this case because the plaintiffs never requested interest 
in their complaint before the Secretary, because the amount in 
dispute was not clearly ascertainable, and because the Packers 
and Stockyards Act does not specifically provide for an award of 
interest. In the latter regard the Intervenor-Plaintiff points out 
that 7 U.S.C. §210(e) provides for an order directing the payment 
of “‘the sum to which [the claimant] is entitled.’”’ The Government 
also directs the court’s attention to the discussion of prejudgment 
interest in American Timber & Trading v. First National Bank of 
Oregon, 690 F.2d 781 (9th Cir. 1982). As stated in that case, an 
award of prejudgment interest is discretionary with the trial court 
in order to make the plaintiff whole. As has been stated herein, 
the court finds that the Secretary’s conclusions as to what 
amount is owed the plaintiff is supportable by the record. 
However, the court finds itself in agreement with the defendant to 
the extent that the precise amount was difficult to ascertain. The 
court deems it more appropriate in this case to overrule the 
decision of the Secretary as to the award of prejudgment interest. 
Instead, interest shall be awarded in this case in accordance with 
the provisions of 28 U.S.C. §1961, ie., to run from the date of 
judgment herein at a rate in accordance with Montana law. 

For the reasons expressed in the above memorandum, IT IS 
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ORDERED and this does order that the plaintiffs’ motion for 
summary judgment be granted, except as to the award of 
prejudgment interest. 

IT IS FURTHER ORDERED that counsel for the plaintiffs 
prepare, serve on opposing counsel, and lodge with the clerk a 
form of judgment in accordance with this order. 


FORT SCOTT SALE COMPANY, INC., Plaintiff, v. JOHN HARDY, J R., 
Defendant. Civil Action No. 82-2389. (USDA P&S Docket No. 
5855.) Decided August 25, 1983. 


John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


UNITED STATES DISTRICT COURT, DISTRICT OF KANSAS. 


Earl E. O’Connor, Chief Judge 


MEMORANDUM AND ORDER 


This matter is before the court on defendant’s motion to 
dismiss for lack of subject matter jurisdiction and for failure to 
state a claim upon which relief can be granted. 

Defendant John Hardy, Jr., brought a reparation proceeding 
against Fort Scott Sale Company, Inc., under the Packers and 
Stockyards Act, 1921, as amended, 7 U.S.C. §§181-229. A hearing 
on the defendant’s reparation complaint was held on December 
15, 1981, and on October 15, 1982, Donald A. Campbell, Judicial 
Officer of the United States Department of Agriculture, ordered 
that Fort Scott Sale Company, Inc., plaintiff herein, pay to Mr. 
Hardy $14,568.57, plus interest thereon at the rate of 13% per 
annum from December 1, 1979 until paid. Fort Scott Sale 
Company, Inc., initiated this action for declaratory judgment, 
asking that the Secretary’s order be stricken on the basis that he 
did not have jurisdiction of the subject matter. The defendant 
John Hardy, Jr., has moved for dismissal, and the United States 
has intervened and filed its brief in support of the defendant’s 
motion to dismiss. 

The basis of defendant’s motion is that an enforcement proceed- 
ing under 7 U.S.C. §210(f) is the exclusive method for review of 
reparation orders. Plaintiff, on the other hand, argues that the 
enforcement proceeding is not the exclusive method for review 
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and that a declaratory judgment action is proper in this case. We 
hold that the enforcement proceeding pursuant to 7 U.S.C. §210(f) 
is the exclusive method for review of a reparation order and, 
therefore, this court does not have subject matter jurisdiction. 

In Maly Livestock Commission Co. v. Hardin, 446 F.2d 4 (8th 
Cir. 1971), it was held that the enforcement procedure set forth in 
7 U.S.C. §210(f) is the exclusive method for judicial review of 
reparation orders and, therefore, the court of appeals did not have 
jurisdiction to entertain a petition for direct review of a repara- 
tion order issued by the Secretary of Agriculture. The court in 
Maly relied on I.C.C. v. Atlantic Coast Line Railroad, 383 U.S. 
576 (1966), which interpreted a provision in the Interstate 
Commerce Act substantially identical to 7 U.S.C. §210(f). The 
Court in Atlantic Coast Line stated the policy of the Act was to 
encourage prompt payment of reparation awards and, to effectu- 
ate that policy, Congress had provided for certain procedural and 
substantive benefits, in particular, choice of venue, which would 
not be available in an action brought by the carrier (the defendant 
in the reparation suit). The Court also found that there was ample 
opportunity to secure review of the reparation order through 
defense of an enforcement action. Therefore, carriers are precluded 
from obtaining review in a forum other than that chosen by the 
shippers. This same rationale applies to the identical provision of 
the Packers and Stockyards Act, 7 U.S.C. §210(f). Although Maly 
was a situation in which direct review was sought in the court of 
appeals, the case on which it relies, Atlantic Coast Line, was an 
action involving direct review sought in the district court, which 
is the situation here. 

The two cases that have dealt with the question since Maly 
have also held that a 7 U.S.C. §210(f) enforcement proceeding is 
the sole method to review a reparation order. Vance v. Reed, 495 
F.Supp. 852 (M.D. Tenn. 1980); Mid-South Order Buyers, Inc. v. 
Platte Valley Livestock, Inc., 210 Neb. 382, 315 N.W.2d 229 
(1982). See also 1 Davidson, Agricultural Law §3.83, p. 320 (1981); 
10 Harl, Agricultural Law §77.21(1), p. 71-271 (1982). 

The plaintiff will not be denied judicial review of the reparation 
order. It will merely be denied its choice of forum. It will be 
required to challenge the validity of the reparation order in an 
enforcement proceeding brought by the defendant in the defen- 
dant’s choice of forum. To rule otherwise would defeat the 
benefits given complainants in enforcement proceedings, namely, 
choice of forum, treatment of the Secretary’s findings as prima 
facie evidence of the facts, and reasonable attorney fees. If the 
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plaintiff wishes to challenge the Secretary of Agriculture’s juris- 
diction to issue the reparation order, it may do so for the first 
time in the enforcement action. Guenther v. Morehead, 272 
F.Supp. 721, 724 (S.D. lowa 1967); see also Rice v. Wilcox, 630 
F.2d 586, 589 (8th Cir. 1980). 

The cases cited by plaintiff are inapposite. Plaintiff cites the 
Administrative Procedure Act (APA) for the proposition that it is 
entitled to judicial review. Plaintiff is not being denied judicial 
review. It is merely being denied its choice of forum. In fact, 
§10(b) of the APA provides that ‘“[t]he form of proceeding for 
judicial review is the special statutory review proceeding relevant 
to the subject matter in a court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of legal action, 
including actions for declaratory judgments....” 5 U.S.C. §703 
(emphasis added). The statutory review proceeding in this case is 
adequate. Therefore, plaintiff must seek redress in its defense of 
the enforcement action. 

Because we lack jurisdiction, it is unnecessary to consider 
defendant’s motion to dismiss for failure to state a claim. 

IT IS THEREFORE ORDERED that defendant’s motion to 
dismiss be and hereby is granted. 


DISCIPLINARY DECISIONS 


(No. 22,689) 


In re: STOCKYARD INDUSTRIES, INC., and JOHN TREADWELL. 
P&S Docket No. 6088. Issued July 1, 1983. 


Roberta Swartzendruber, for complainant. 


Respondent, pro se. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 
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ORDER 


Based upon complainant’s motion requesting the substitution of 
a copy of the decision which accurately reflects respondent 
Treadwell’s consent to issuance of the June 2, 1983 order, it is 
ordered that the attached decision, executed by respondent 
Treadwell in his individual capacity and on behalf of the corporate 
respondent, be substituted in the official record for the decision 
and order issued June 2, 1983. 

It is further ordered that substitution of this fully executed 
decision does not alter the terms or effective date of the June 2, 
1983 decision. The substitution is made for the sole purpose of 
eliminating any ambiguity in the record with respect to the 
applicability of the consent decision and order to Mr. Treadwell in 
his individual capacity. 

[See 42 A.D. 810.—Ed.] 


(No. 22,690) 


In re: STOCKYARD INDUSTRIES, INC. and JOHN TREADWELL. P&S 
Docket No. 6088. Issued July 1, 1983. 


Market Agency—Dealer—Insolvency—Custodial Account—Insufficient funds 
checks—Remittance of net proceeds—Misuse of proceeds from sale of livestock— 
Suspensions—Consent. 


Respondents consented to the entry of this decision and order in which they were 
ordered to cease and desist from: engaging in business while insolvent; failing to 
deposit the required amounts into and properly maintain their custodial account 
for shipper’s proceeds; issuing insufficient funds checks in payment for livestock; 
failing to remit, when due, net proceeds to consignors; and using proceeds from 
the sale of livestock for purposes other than payment of marketing charges and 
remittance of net proceeds to consignors. The corporate respondent was suspended 
as a registrant for 21 days and thereafter until it demonstrates that it is no longer 
insolvent and the deficit in its custodial account for shippers’ proceeds has been 
eliminated. The individual respondent was suspended as a registrant for 24 
months. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
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States Department of Agriculture, alleging that the financial 
condition of the corporate respondent does not meet the require- 
ments of the Act, and that the respondents wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this 
proceeding and for such purposes only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Stockyard Industries, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of 
business located at Highway 81, Comanche, Oklahoma, and whose 
mailing address is P.O. Box 189 A Wellston, Oklahoma 74881. 

2. The corporate respondent at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Stockyard Industries, Inc. stockyard, a stockyard posted under 
and subject to the provisions of the Act, herein referred to as the 
stockyard; 

(b) Engaged in business as a market agency selling livestock 
on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a market 
agency selling livestock in commerce on a commission basis. 

3. John T. Treadwell, hereinafter referred to as the individual 
respondent, is an individual whose address is P.O. Box 666, 
Comanche, Oklahoma 73569. 

4. At all times material herein, the individual respondent was 
the vice president and co-owner of the corporate respondent and 
managed, directed and controlled the business activities of the 
corporate respondent, and was registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 
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ORDER 


The corporate respondent, its successors, officers, directors, 
agents and employees, and the individual respondent, directly or 
through any corporate or other device, shall cease and desist 
from: 

1. Engaging in the business of a market agency while 
insolvent; i.e., while current liabilities exceed current assets; 

2. Failing to deposit in their Custodial Account for Shippers’ 
Proceeds, within the time prescribed in section 201.42(c) of the 
regulations (9 CFR 201.42(c)), amounts equal to the proceeds 
receivable from the sale of consigned livestock; 

3. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of 
section 201.42 of the regulations (9 CFR 201.42); 

4. Issuing checks in payment of the net proceeds due from 
the sale of consigned livestock without having sufficient funds 
available in the account upon which such checks were drawn to 
pay such checks when presented; 

5. Failing to remit to consignors of livestock, when due, the 
net proceeds due from the sale of their livestock; and 

6. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes other than the payment 
of lawful marketing charges and remittance of net proceeds to 
consignors. 

The corporate respondent is suspended as a registrant under 
the Act for a period of 21 days and thereafter until such time as 
it demonstrates that it is no longer insolvent and that the deficit 
in its “Custodial Account for Shippers’ Proceeds’ has been 
eliminated. When corporate respondent demonstrates that it is no 
longer insolvent and that the deficit in its ‘Custodial Account for 
Shippers’ Proceeds” has been eliminated, a supplemental order 
will be issued in this proceeding terminating this suspension, after 
the expiration of the 21 day period. 

The individual respondent, John Treadwell, is suspended as a 
registrant under the Act for a period of 24 months. 

The provisions of this Order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 

[See 42 A.D. 810.—Ed.] 
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(No. 22,691) 


In re: ROBERT J. SEERUP, FARMERS UNION MARKETING AND 
PROCESSING ASSOCIATION, CONRAD A. OLSON, W. M. CAMPBELL 
COMMISSION Co., LEROY J. PAWLENTY, and MICHAEL A. 
JOHNSON. P&S Docket No. 6099. Decided July 1, 1983. 


Market agency—Dealer—Consignment—Consent. 


Respondent Farmers Union Marketing and Processing Association consented to 
the entry of this decision and order in which they were ordered to cease and desist 
from: engaging in any act which causes consigned livestock to be sold at less than 
true market value; engaging in any practice which operates as a fraud or deceit 
upon any person in connection with the purchase or sale of that person’s livestock; 
entering into any agreement with any market agency or dealer which would enable 
them to engage in an act which operates as a fraud or deceit upon consignors of 
livestock; and entering into any arrangement with any market agency or dealer to 
share in profits derived from the resale of livestock purchased from consignments. 
Respondent Farmers Union Marketing and Processing Association was ordered to 
deliver a copy of the complaint and this decision and order to all of its officers and 
employees. In addition respondent Farmers Union was ordered to file a report in 
written form detailing the manner of its compliance with this order. 


Barbara S. Harris, for complainant. 
Gislason, Dosland, Hunter, and Malecki, New Ulm, Minnesota, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO FARMERS UNION MARKETING AND 
PROCESSING ASSOCIATION. 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (7 CFR §1.138). 

Farmers Union Marketing and Processing Association admits 
the jurisdictional allegations of paragraph II of the complaint and 
specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


(1) Farmers Union Marketing and Processing Association, here- 
inafter referred to as respondent Farmers Union, is a corporation 
with its principal place of business located at South St. Paul, 
Minnesota and its mailing address is 823 East Bridge Street, 
Redwood Falls, Minnesota 56238. 

(2) Respondent Farmers Union, at all times material herein, 
was: 
(a) Engaged in the business of buying and selling livestock on 
a commission basis at St. Paul Union Stockyard, a stockyard 
posted under and subject to the provisions of the Act; 

(b) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Farmers Union having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Farmers Union Marketing and Processing Associa- 
tion, its officers, directors, agents, employees, successors and 
assigns, directly or indirectly, through any corporate or other 
device, shall cease and desist from: 

1. Engaging in any act, practice, or course of business for the 
purpose of selling consigned livestock, or causing such livestock 
to be sold, at less than its fair or true market value; 

2. Engaging in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person in 
connection with the purchase or sale, on a commission basis or 
otherwise, of that person’s livestock; 

3. Entering into, continuing in or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency, dealer or other purchasers of livestock, or any 
employee or agent of such person, which would enable such 
market agency, dealer or purchaser of livestock to engage in any 
act or practice which operates or would operate as a fraud or 
deceit upon the consignors of livestock; and 

4. Entering into, continuing in or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
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market agency, dealer or other purchaser of livestock, or any 
employee or agent of such person, to split or otherwise share in 
any profits derived from the resale of livestock purchased from 
consignments by such market agency, dealer or other purchaser. 

Respondent Farmers Union Marketing and Processing Associa- 
tion shall deliver a copy of the complaint initiating this 
proceeding and a copy of this Decision and Order to all of its 
officers, directors, agents and employees. In addition, respondent 
Farmers Union shall, within 30 days of the effective date of this 
order, file with the Regional Supervisor, Packers and Stockyards 
Administration, 203 Post Office Building, Box 8, South St. Paul, 
Minnesota 55075, a written report specifying in detail the manner 
and form of its compliance with this order, including what actions 
it has taken to assure that consigned livestock is sold in an open 
and competitive manner, and to assure that its employees are 
properly supervised in connection with the sale of livestock on a 
commission basis. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Farmers Union. 

Copies of this decision shall be served upon the parties. 


(No. 22,692) 


In re: JOHN H. SMITH. P&S Docket No. 6139. Decided July 1, 
1983. 


Dealer—Failing to pay, when due, for livestock—Issuing insufficient funds 
checks—Keep and maintain certain accounts and records—Suspended as a regis- 
trant—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: failing to pay, when due, for livestock; and 
issuing insufficient funds checks in payment for livestock purchased. Respondent 
was ordered to keep and maintain certain accounts, records and memoranda, and 
was suspended as a registrant under the Act for 75 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not 
meet the requirements of the Act and that the respondent 
willfully violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR §1.138.). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits or denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this 
decision. 


FINDINGS OF FACT 


1. John H. Smith, hereinafter referred to as the respondent, is 
an individual whose mailing address is Box 56, Route #2, Bland, 
Missouri 65014. 

2. Respondent was, at all times material herein: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of the decision, such decision 
will be entered. 


ORDER 


Respondent John H. Smith, his agents and employees, directly 
or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and deseist from: 

1. Failing to pay, when due, the full purchase price of 
livestock; and 
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2. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay 
such checks when presented. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Act, 
including, but not limited to: 

(1) A current cash receipts and disbursement journal; 

(2) Current monthly reconciliations of his bank accounts; 

(3) A record of all checks issued; and 

(4) A record of all accounts payable. 

Respondent is suspended as a registrant under the Act for a 
period of 75 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the expiration of the 
75-day period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served on the parties. 


(No. 22,693) 


In re: KENNETH W. STEPHENS. P&S Docket No. 6137. Decided 
July 6, 1983. 


Dealer—Failing to pay, when due—Bonding requirement—Prohibited from engag- 
ing in business—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: failing to pay, when due, for livestock; and 
engaging in business without filing and maintaining a reasonable bond or its 
equivalent. Respondent was prohibited from engaging in business for a period of 
60 days. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
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violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Kenneth W. Stephens, hereinafter referred to as the respon- 
dent, is an individual with a mailing address at R.R. #1, Oakland, 
Kentucky 42159. 

2. Respondent at all times material herein was engaged in the 
business of a dealer buying and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 


will be entered. 
ORDER 


Respondent, directly or indirectly, individually or through any 
corporate or other device, in connection with his activities subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of 
livestock; and 

2. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act and the regula- 
tions without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 

Respondent is prohibited for a period of sixty (60) days from 
engaging in business or operating subject to the Act as a market 
agency, buying or selling livestock in commerce on a commission 
basis or furnishing stockyard services, or as a dealer, buying or 
selling livestock in commerce either on his own account or as the 
employee or agent of the vendor or purchaser. 

Copies of this decision shall be served upon the parties. 
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(No. 22,694) 


In re: DAVID JORDAN. P&S Docket No. 6131. Decided July 8, 
1983. 


Dealer—Insufficient fund checks—Failing to pay when due—Suspension—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: issuing insufficient funds checks or drafts in 
payment for livestock purchases; and failing to pay, when due, the full purchase 
price of livestock. Respondent was suspended as a registrant under the Act for a 
period of 60 days. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seg.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David Jordan, herein referred to as the respondent, is an 
individual whose business mailing address is P.O. Box 57, Hope 
Hull, Alabama 36043. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent David Jordan, his agents, employees and represen- 
tatives, directly or indirectly, through any corporate or other 
device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock pur- 
chases without having sufficient funds on deposit and available in 
the bank account upon which such checks or drafts are drawn to 
pay such checks or drafts when presented; and 

2. Failing to pay, when due, the full purchase price of 
livestock. 

Respondent is suspended as a registrant under the Act for a 
period of sixty (60) days. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,695) 


In re: ELMER C. YODER. P&S Docket No. 6140. Decided July 8, 
1983. 


Dealer—Insufficient funds checks—Failure to pay when due—Accounts and 
records—Suspension—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: issuing insufficient funds checks in payment for 
livestock purchases; and failing to pay, when due, the full purchase price of 
livestock. Respondent was ordered to keep and maintain certain accounts, records, 
and memoranda which fully and correctly disclose all transactions subject to the 
Act. Respondent was suspended as a registrant under the Act for a period of 60 
days and thereafter until he demonstrates that he is no longer insolvent. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. §181 et seq.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 C.F.R. §1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Elmer C. Yoder, herein referred to as the respondent, is an 


individual whose business mailing address is R.R. #1, Ligonier, 
Indiana 46767. 
2. The respondent, at all times material herein, was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Elmer C. Yoder, directly or indirectly, individually 
or through any corporate or other device, in connection with his 
activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay 
such checks when presented for payment; and 
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2. Failing to pay, when due, the full purchase price of livestock. 

Respondent Elmer C. Yoder shall keep and maintain accounts, 
records and memoranda which fully and correctly disclose all 
transasctions involved in his business operations subject to the 
Packers and Stockyards Act, including: (a) monthly reconcilia- 
tions of his bank accounts; (b) a current record of checks issued 
and outstanding; (c) a dealer purchase and sales journal; (d) a 
record of his accounts receivable and payable; and (e) purchase 
and sales invoices for all his dealer transactions. 

The respondent is suspended as a registrant under the Act for a 
period of sixty (60) days and thereafter until he demonstrates that 
he is no longer insolvent. When the respondent demonstrates that 
he is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating this suspension after the sixty (60) 
day period. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,696) 


In re: RAY H. MAYER and JIM Doss. P&S Docket No. 6155. 
Decided July 11, 1983. 


Dealer—Market agency—lInsufficient funds checks or drafts—Failure to pay when 
due—lIssuing drafts without agreements from sellers—Suspension—Consent. 


Respondent Ray H. Mayer consented to the entry of this decision and order in 
which he was ordered to cease and desist from: issuing insufficient funds checks 
or drafts in payment for livestock; failing to pay, when due, for livestock; and 
issuing drafts in payment for livestock without obtaining written agreements from 
sellers authorizing payment by draft. Respondent Mayer was suspended as a 
registrant under the Act for a period of 16 weeks. 


Thomas C. Heinz, for complainant. 


Respondent, pro-se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION WITH RESPECT TO RAY H. MAYER 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. §181 et seq.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents 
wilfully violated the Act and the regulations issued thereunder (9 
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C.F.R. §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 C.F.R. §1.138). 

Respondent Ray H. Mayer admits the jurisdictional allegations 
in paragraph I of the complaint as they pertain to him and 
specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ray H. Mayer, hereinafter referred to as respondent Mayer, 
is an individual with a mailing address at P.O. Box 8, Ridgway, 
Colorado 81432. At all times herein, respondent Mayer was doing 
business as M&M Cattle Company. 

2. Respondent Mayer, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock and as a market agency to buy livestock on 
a commission basis. 


CONCLUSIONS 


Respondent Mayer having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Mayer, his agents and employees, directly or 
through any corporate or other device, in connection with his 
activities subject to the Act, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock without 
having and maintaining sufficient funds on deposit in the account 
upon which such checks or drafts are drawn to pay such checks or 
drafts when presented for payment; 

2. Failing to pay, when due, the full purchase price of 
livestock; and 
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8. Issuing drafts in payment for livestock without first obtain- 
ing express, written agreements from the livestock sellers autho- 
rizing payment by draft. 

Respondent Mayer is suspended as a registrant under the Act 
for a period of 16 weeks. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,697) 


In re: MAX MITCHELL. P&S Docket No. 6078. Decided July 12, 
1983. 


Dealer—Market Agency—Custodial Account—Failing to remit net proceeds when 
due to consignors—Failing to pay, when due—Failing to pay—Suspension— 
Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: failing to deposit the required amounts into and 
otherwide properly maintain his custodial account for shippers proceeds; transfer- 
ring or withdrawing funds from his custodial account for purposes other than the 
payment of net proceeds or other marketing charges; failing to remit net proceeds 
to consignors when due; failing to pay and/or failing to pay when due for livestock. 
Respondent, with respect to his clause one bond activities, was suspended as a 
registrant for 14 days and thereafter until he is no longer insolvent and the deficit 
in his custodial account is eliminated. Respondent, with respect to his clause two 
bond activities, was suspended as a registrant for 90 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Barbara S. Harris, for complainant. 
John H. Stone, Des Moines, Iowa, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. §181 et seg.) by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent’s 
financial condition does not meet the requirements of the Act and 
that the respondent willfully violated the Act and the regulations 
promulgated thereunder (9 CFR §201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the 
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Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Max Mitchell, d/b/a Baxter Sale Company, hereinafter re- 
ferred to as respondent, is an individual whose mailing address is 
Highway No. 223, Box 265, Baxter, Iowa 50028. 

(2) Respondent at all times material herein, was: 

(a) Engaged in the business of operating the Baxter Sale 
Company stockyard, a stockyard posted under the Act, hereinaf- 
ter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; 

(c) Engaged in the business of a market agency buying 
livestock on a commission basis; 

(d) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(e) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, directly or indirectly, individually or through any 
corporate or other device, in connection with his activities subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in his ‘‘Custodial Account for Shippers’ 
Proceeds,”’ within the time prescribed in section 201.42(c) of the 
regulations (9 CFR §201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; 

2. Transferring or withdrawing funds from his ‘Custodial 
Account for Shippers’ Proceeds’’ for purposes other than the 
payment of the net proceeds due shippers for the sale of 
consigned livestock or other lawful marketing charges; 
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8. Failing to otherwise maintain his ‘“‘Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR §201.42); 

4. Failing to remit when due to consignors the net proceeds 
resulting from the sale of consigned livestock; 

5. Failing to pay, when due, the full purchase price of 
livestock; and 

6. Failing to pay the full purchase price of livestock. 

With respect to the activities subject to his clause one bond, 
respondent is suspended as a registrant under the Act for 
fourteen (14) days and thereafter until he demonstrates that he is 
no longer insolvent and that the deficit in his “‘Custodial Account 
for Shippers’ Proceeds’’ has been eliminated. When respondent 
demonstrates that he is no longer insolvent and that such deficit 
in the Custodial Account has been eliminated, a supplemental 
order will be issued terminating the suspension after the expira- 
tion of the fourteen-day period. 

With respect to the activities subject to his clause two bond, 
respondent is suspended as a registrant under the Act for ninety 
(90) days and thereafter until he demonstrates that he is no longer 
insolvent, i.e. that his current assets exceed his current liabilities. 


When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
the suspension after the expiration of the ninety day period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,698) 


In re. ALABAMA PORK BUYERS, INC. and JAMES T. GRADY, SR. 
P&S Docket No. 6163. Decided July 19, 1983. 


Dealer—Market Agency—Engaging in an act to obtain money by false pretenses— 
Misrepresenting purchase weights—Preparing and issuing documents showing 
false weights—Collecting payment based on false invoices—Suspension—Civil 
penalty—Consent. 


Respondents consented to the entry of this decision and order in which they were 
ordered to cease and desist from: engaging in any act for the purpose of obtaining 
money from purchasers by false pretenses or which would operate as a fraud or 
deceit upon any person; misrepresenting to purchasers original purchase weights; 
preparing and issuing invoices, scale tickets or any other document showing false 
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weight entries; and collecting payment from purchasers based on false invoices. 
Respondents were suspended as registrants under the Act for 90 days and were 
assessed a civil penalty of $3,000. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seg.) by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Alabama Pork Buyers, Inc., also doing business as Pork 
Buyers, hereinafter referred to as the corporate respondent, is a 
corporation organized and existing under the laws of the State of 
Alabama. Its business mailing address is Route 3, Elba, Alabama 
36323. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 

3. James T. Grady, Sr., hereinafter referred to as respondent 
Grady, is an individual whose business mailing address is Route 
3, Elba, Alabama 36323. 

4. Respondent Grady is, and at all times material herein was: 

(a) President and General Manager of the corporate respon- 





PACKERS AND STOCKYARDS ACT 
Cite as 42 A.D. 1098 


dent; 

(b) Owner of 51 percent of the outstanding stock issued by 
the corporate respondent; 

(c) Responsible for the direction, management and control of 
the corporate respondent; 

(d) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(e) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to 
buy livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Alabama Pork Buyers, Inc., its officers, directors, 
agents and employees, directly or indirectly through any corpo- 
rate or other device, and respondent Grady, his agents and 
employees, directly or indirectly through any corporate or other 
device, shall cease and desist from: 

1. Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses, or which operates or would operate 
as a fraud or deceit upon any person in connection with the 
purchase or sale of livestock; 

2. Misrepresenting to the purchasers of livestock, or aiding 
and assisting any person to misrepresent to the purchasers of 
livestock, the original purchase weights of such livestock; 

3. Preparing and issuing, or causing to be prepared and 
issued, in connection with the purchase or sale of livestock, 
invoices, billings, scale tickets, weight sheets or any other 
document showing false, inaccurate or misleading weight entries 
for such livestock; 

4. Collecting payment from the purchasers of livestock, or 
aiding and assisting any person to collect from the purchasers of 
livestock, on the basis of false, inaccurate or misleading invoices 
or billings. 

Respondents Alabama Pork Buyers, Inc., and James T. Grady, 
Sr. are suspended as registrants under the Act for a period of 
ninety (90) days. 
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In addition, in accordance with section 312(b) of the Act (7 
U.S.C. 213(b)), respondents Alabama Pork Buyers, Inc. and James 
T. Grady, Sr. are jointly and severally assessed a civil penalty in 
the amount of three thousand dollars ($3,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 22,699) 


In re: ROBERT M. BERRY, RONALD L. BERRY, ALI M. BERRY and 
SALAH RABABEH. P&S Docket No. 6052. Decided February 7, 
1983. Notice of Effective Date issued July 22, 1983. 


Decision and Order Upon Admission Of Facts By Reason Of 
Default became final July 20, 1983 and became effective July 21, 
1983 with respect to respondents Robert M. Berry, Ronald L. 
Berry and Ali M. Berry. See 42 A.D. 522 (April 1983). 


(No. 22,700) 


In re: ROBERT J. SEERUP, FARMERS UNION MARKETING and 
PROCESSING ASSOCIATION, CONRAD A. OLSON, W. M. CAMPBELL 
COMMISSION Co., LEROY J. PAWLENTY and MICHAEL A. 
JOHNSON. P&S Docket No. 6099. Decided July 22, 1983. 


Dealer—Consignment—Consent. 


Respondent Robert J. Seerup consented to the entry of this decision and order in 
which he was ordered to cease and desist from: engaging in any act which 
operates as a fraud or deceit upon any person in connection with the purchase or 
sale of that person’s livestock; entering into any arrangement with any market 
agency for the purpose of purchasing consigned livestock at less than its true 
market value; entering into any arrangement with any market agency which would 
enable such market agency to engage in any act which would operate as a fraud or 
deceit upon the consignors of livestock; and entering into any arrangement with 
any market agency to split any profits derived from the resale of livestock 
purchased from consignments to such market agency. Respondent Seerup was 
suspended as a registrant under the Act for a period of 14 months. 


Barbara S. Harris, for complainant. 
H. Richard Hopper, Hastings, Minnesota, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION WITH RESPECT TO ROBERT J. SEERUP 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
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seq.), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (7 CFR §1.138). 

Robert J. Seerup admits the jurisdictional allegations of para- 
graph I of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Robert J. Seerup, hereinafter referred to as respondent 
Seerup, is an individual whose mailing address is R.R. #1, 17900 
Michael Avenue, Hastings, Minnesota 55033. 

(2) Respondent Seerup, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Seerup having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Robert J. Seerup, his agents and employees, 
directly or indirectly, through any corporate or other device, shall 
cease and desist from: 

1. Engaging in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person in 
connection with the purchase or sale, on a commission basis or 
otherwise, of that person’s livestock; 

2. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission basis, or any 
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employee or agent of such market agency for the purpose of 
purchasing consigned livestock at less than its fair or true market 
value; 

3. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission basis, or any 
employee or agent of such market agency, which would enable 
such market agency, employee or agent to engage in any act or 
practice which operates or would operate as a fraud or deceit upon 
the consignors of livestock to such market agency; and 

4. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission basis, or any 
employee or agent of such market agency, to split or otherwise 
share in any profits derived from the resale of livestock purchased 
from consignments to such market agency. 

Respondent Seerup is suspended as a registrant under the Act 
for a period of fourteen (14) months. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Seerup. 

Copies of this decision shall be served upon the parties. 


(No. 22,701) 


In re: ROBERT J. SEERUP, FARMERS UNION MARKETING and 


PROCESSING ASSOCIATION, CONRAD A. OLSON, W. M. CAMPBELL 
COMMISSION Co., LEROY J. PAWLENTY, and MICHAEL A. 
JOHNSON. P&S Docket No. 6099. Decided July 22, 1983. 


Market agency—Consignment—Consent. 


Respondent Conrad A. Olson consented to the entry of this decision and order in 
which he was ordered to cease and desist from: engaging in any act for the 
purpose of selling consigned livestock at less than its true market value; engaging 
in any act which would operate as a fraud or deceit upon any person in connection 
with the purchase or sale of that person’s livestock; entering into any arrangement 
with any purchaser of livestock which would enable such person to engage in any 
act which would operate as a fraud or deceit upon the consignors of livestock; and 
entering into any arrangement with any purchaser of livestock to split any profits 
derived from the resale of livestock purchased from consignments by such 
purchaser. Respondent Olson was prohibited, for a period of 14 months, from 
engaging in business or operating subject to the Act. 


Barbara S. Harris, for complainant. 
Phillip L. Kunkel, Hastings, Minnesota for respondent. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION WITH RESPECT TO CONRAD A. OLSON 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (7 CFR §1.138). 

Conrad A. Olson admits the jurisdictional allegations of para- 
graph III of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Conrad A. Olson, hereinafter referred to as respondent 
Olson, is an individual whose mailing address is 2116 Fox Place, 
St. Paul, Minnesota 55120. 

(2) Respondent Olson, at all times material herein, was: 

(a) Employed by respondent Farmers Union as salesman to 
sell cattle consigned to respondent Farmers Union for sale on a 
commission basis; 

(b) Engaged in the business of furnishing stockyard services; 
and 

(c) A market agency within the meaning of that term as 
defined in the Act and subject to the provisions of the Act. 


CONCLUSIONS 


Respondent Olson having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Conrad A. Olson, his agents and employees, di- 
rectly or indirectly, through any corporate or other device, shall 
cease and desist from: 
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1. Engaging in any act, practice, or course of business for the 
purpose of selling consigned livestock, or causing such livestock 
to be sold, at less than its fair or true market value; 

2. Engaging in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person in 
connection with the purchase or sale, on a commission basis or 
otherwise, of that person’s livestock; 

3. Entering into, continuing in or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency, dealer or other purchasers of livestock, or any 
employee or agent of such person, which would enable such 
market agency, dealer or purchaser of livestock to engage in any 
act or practice which operates or would operate as a fraud or 
deceit upon the consignors of livestock; and 

4. Entering into, continuing in or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency, dealer or other purchaser of livestock, or any 
employee or agent of such person, to split or otherwise share in 
any profits derived from the resale of livestock purchased from 
consignments by such market agency, dealer or other purchaser. 

Respondent Olson is prohibited for a period of fourteen (14) 
months from engaging in business or operating subject to the Act 
as a market agency, buying or selling livestock in commerce on a 
commission basis or furnishing stockyard services, or as a dealer, 
buying or selling livestock in commerce either on his own account 
or as the employee or agent of the vendor or purchaser. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Olson. 

Copies of this decision shall be served upon the parties. 


(No. 22,702) 


In re: ROBERT J. SEERUP, FARMERS UNION MARKETING and 
PROCESSING ASSOCIATION, CONRAD A. OLSON, W. M. CAMPBELL 
COMMISSION Co., LEROY J. PAWLENTY, and MICHAEL A. 
JOHNSON. P&S Docket No. 6099. Decided July 22, 1983. 


Market agency—Consignment—Consent. 


Respondent LeRoy J. Pawlenty consented to the entry of this decision and order 
in which he was ordered to cease and desist from: engaging in any act for the 
purpose of selling consigned livestock at less than true market value; engaging in 
any act which would operate as a fraud or deceit upon any person in connection 
with the purchase or sale of that person’s livestock; entering into any arrangement 
with any purchaser of livestock which would enable such person to engage in any 
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act which would operate as a fraud or deceit upon consignors of livestock; and 
entering into any arrangement with any purchaser of livestock to split any profits 
derived from the resale of livestock purchased from consignments by such 
purchaser. Respondent Pawlenty was prohibited from engaging in business or 
operating subject to the Act for a period of 14 months. 


Barbara S. Harris, for complainant. 
Thomas W. Pugh, St. Paul, Minnesota, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO LeROY J. PAWLENTY 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (7 CFR §1.138). 

LeRoy J. Pawlenty admits the jurisdictional allegations of 
paragraph V of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neithers admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) LeRoy J. Pawlenty, hereinafter referred to as respondent 
Pawlenty, is an individual whose address is 12375 Biscayne 
Avenue, Rosemont, Minneseota 55068. 

(2) Respondent Pawlenty, at all times material herein, was: 

(a) Employed by respondent Campbell as a salesman to sell 
cattle consigned to respondent Campbell for sale on a commission 
basis; 

(b) Engaged in the business of furnishing stockyard services; 
and 

(c) A market agency within the meaning of that term as 
defined in the Act and subject to the provisions of the Act. 
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CONCLUSIONS 


Respondent Pawlenty having admitted the jurisdictional facts 
and parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent LeRoy J. Pawlenty, his agents and employees, 
directly or indirectly, through any corporate or other device, shall 
cease and desist from: 

1. Engaging in any act, practice, or course of business for the 
purpose of selling consigned livestock, or causing such livestock 
to be sold, at less than its fair or true market value; 

2. Engaging in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person in 
connection with the purchase or sale, on a commission basis or 
otherwise, of that person’s livestock; 

3. Entering into, continuing in or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency, dealer or other purchasers of livestock, or any 
employee or agent of such person, which would enable such 
market agency, dealer or purchaser of livestock to engage in any 
act or practice which operates or would operate as a fraud or 
deceit upon the consignors of livestock; and 

4. Entering into, continuing in or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency, dealer or other purchaser of livestock, or any 
employee or agent of such person, to split or otherwise share in 
any profits derived from the resale of livestock purchased from 
consignments by such market agency, dealer or other purchaser. 

Respondent Pawlenty is prohibited for a period of fourteen (14) 
months from engaging in business or operating subject to the Act 
as a market agency, buying or selling livestock in commerce on a 
commission basis or furnishing stockyard services, or as a dealer, 
buying or selling livestock in commerce either on his own account 
or as the employee or agent of the vendor or purchaser. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Pawlenty. 

Copies of this decision shall be served upon the parties. 
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(No. 22,703) 


In re: MURPHY WOOL Co., INC., HARRY J. MURPHY, JAMES D. 
MURPHY, HARRY L. MURPHY, and SARAH L. MURPHY. P&S 
Docket No. 6128. Decided July 22, 1983. 


Dealer—Failure to pay, when due—Consent. 


Respondents consented to the entry of this decision and order in which they were 
ordered to cease and desist from failing to pay, when due, the full purchase price 
of livestock. The corporate respondent was suspended as a registrant under the act 
for 28 days. The individual respondents were prohibited from engaging in business 
or operating subject to the Act for a period of 28 days. 


Barbara S. Harris, for complainant. 
Richard Djokic, Ft. Collins, Colorado, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. §181 et seg.) by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United 


States Department of Agriculture, alleging that the respondents 
wilfully violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 C.F.R. §1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit or deny the 
remaining allegations, waive oral hearing and further procedure, 
and consent and agree, for the purpose of settling this proceeding 
and for such purposes only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Murphy Wool Co., Inc., also doing business as Murphy Wool 
and Livestock Company, Inc., herein referred to as the corporate 
respondent, is a corporation with its principal place of business 
located at Windsor, Colorado. Its business mailing address is P.O. 
Box 280, Windsor, Colorado 80550. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 
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(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
3. Respondent Harry J. Murphy is an individual whose busi- 
ness mailing address is P.O. Box 280, Windsor, Colorado 80550. 
4. Respondent Harry J. Murphy, at all times material herein, 
was: 
(a) Chairman of the Board of the corporate respondent; 
(b) Owner of 43% of the outstanding stock of the corporate 
respondent; and 
(c) In conjunction with the other individual respondents 
named in this complaint, responsible for the direction, manage- 
ment and control of the corporate respondent. 
5. Respondent James D. Murphy is an individual whose busi- 
ness mailing address is P.O. Box 280, Windsor, Colorado 80550. 
6. Respondent James D. Murphy, at all times material herein, 
was: 
(a) President of the corporate respondent; 
(b) Owner of 23% of the outstanding stock of the corporate 
respondent; and 
(c) In conjunction with the other individual respondents 
named in this complaint, responsible for the direction, manage- 
ment and control of the corporate respondent. 
7. Respondent Harry L. Murphy is an individual whose busi- 
ness mailing address is P.O. Box 280, Windsor, Colorado 80550. 
8. Respondent Harry L. Murphy, at all times material herein, 
was: 
(a) Vice-President of the corporate respondent; 
(b) Owner of 23% of the outstanding stock of the corporate 
respondent; and 
(c) In conjunction with the other individual respondents 
named in this complaint, responsible for the direction, manage- 
ment and control of the corporate respondent. 
9. Respondent Sarah L. Murphy is an individual whose busi- 
ness mailing address is P.O. Box 280, Windsor, Colorado 80550. 
10. Respondent Sarah L. Murphy, at all times material herein, 
was: 
(a) Secretary-Treasurer of the corporate respondent; 
(b) Owner of 11% of the outstanding stock of the corporate 
respondent; and 
(c) In conjunction with the other individual respondents 
named in this complaint, responsible for the direction, manage- 
ment and control of the corporate respondent. 
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11. The individual respondents, at all times material herein, 
were dealers within the meaning of that term as defined in the 
Act, and subject to the provisions of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Murphy Wool Co., Inc., its officers, directors, 
agents and employees, and respondents Harry J. Murphy, James 
D. Murphy, Harry L. Murphy and Sarah L. Murphy, individually 
or as officers, agents, or employees of respondent Murphy Wool 
Co., Inc., directly or through any corporate or other device, in 
connection with their activities subject to the Packers and 
Stockyards Act, shall cease and desist from failing to pay, when 
due, the full purchase price of livestock. 

The corporate respondent is suspended as as registrant under 
the Act for a period of twenty-eight (28) days. 

The individual respondents, Harry J. Murphy, James D. 
Murphy, Harry L. Murphy, and Sarah L. Murphy, are each 
prohibited for a period of twenty-eight (28) days from engaging in 
business or operating subject to the Act as a market agency, 
buying or selling livestock in commerce on a commission basis, or 
furnishing stockyard services, or as a dealer, buying or selling 
livestock in commerce either for their own account or as the 
employee or agent of the vendor or purchaser. 

Parties hereby agree that the provisions of this order shall 
become effective one day after the entry of this Decision by the 
Judge. 


(No. 22,704) 


In re: ROGER D. PETERS d/b/a HAMPTON AUCTION SALES. P&S 
Docket No. 6143. Decided July 22, 1983. 


Dealer—Market Agency—Insufficient funds checks—Failing to pay when due— 
Suspension of Registration—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: issuing insufficient funds checks in payment for 
livestock; and failing to pay, when due, the full purchase price of livestock. 
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Respondent was suspended as a registrant under the Act for 90 days and 
thereafter until he demonstrates he is no longer insolvent. 


Roberta Swartzendruber, for complainant. 
David M. Nelson, Mason City, Iowa, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
willfully violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Roger D. Peters, hereinafter referred to as the respondent, is 
an individual who at all times material herein was doing business 
as Hampton Auction Sales. His principal place of business was 
located in Hampton, Iowa. Respondent’s present mailing address 
is Rural Route 1, Hampton, Iowa 50441. 

(2) Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Hampton Auction Sales stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on 
a commission basis at the stockyard, and buying and selling 
livestock in commerce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his business subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having 
sufficient funds to pay such checks on deposit and available in the 
bank account(s) from which such checks are to be paid; and 

2. Failing to pay, when due, the full purchase price of 
livestock. 

Respondent is suspended as a registrant under the Act for a 
period of 90 days and thereafter until he demonstrates that he is 
no longer insolvent. When the respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
90 day period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 22,705) 


In re: JOHN W. TORPEY. P&S Docket No. 6067. Decided July 28, 
1983. 


Dealer—Bonding requirement—Suspension of registration—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from engaging in business in any capacity for which 
bonding is required under the Act and regulations without filing and maintaining a 
reasonable bond or its equivalent. Respondent was assessed a civil penalty of 
$2,000 and was suspended as a registrant under the Act until he complies fully 
with the bonding requirements. 


Jory Hochberg, for complainant. 
Ernest H. Van Hooser, Kansas City, Missouri, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. §181 et seq.) by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
C.F.R. §201.1 et seqg.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 C.F.R. §1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John W. Torpey, hereinafter referred to as the respondent, is 
an individual doing business as Torpey Cattle Company, and his 
business mailing address is 5520 Los Lomas, Long Beach, 
California 90815. 

2. The respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in 
commerce for his own account and as a dealer within the meaning 
of that term as defined in the Act and is subject to the provisions 
of the Act. 

3. Respondent is registered as an individual with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from engaging in 
business in any capacity for which bonding is required under the 
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Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent as required under the Act and the 
regulations. 

Respondent is assessed a civil penalty of Two Thousand Dollars 
($2,000.00), payable within fifteen (15) days of the effective date of 
this decision and order. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent demonstrates that he is in full 
compliance with such requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,706) 


In re: CORSICA WESTERN STOCKYARDS, INC., DALE VAN WYK, 
VAN’S LIVESTOCK, INC., and WILLIS G. MOUTTET. P&S Docket 
No. 6148. Decided July 29, 1983. 


Dealer—Market agency—Insolvency—Custodial account—Insufficient funds 
check—Failing to transmit net proceeds—Misuse of net proceeds—Accounts and 
records—Suspension of registration—Consent. 


Respondents Dale Van Wyk and Van’s Livestock, Inc. consented to the entry of 
this decision and order in which they were ordered to cease and desist from: 
engaging in business while current liabilities exceed their current assets; failing to 
properly maintain their custodial account; issuing insufficient funds checks; failing 
to transmit, when due, net proceeds to consignors of livestock; and misusing funds 
received as proceeds from the sale of consigned livestock. Respondents were 
ordered to keep and maintain accounts, records and memoranda which fully and 
correctly disclose all transactions subject to the Act. Both respondents were 
suspended as registrants under the Act for a period of 30 days. 


Joanne I. Schwartz, for complainant. 
John H. Neiman, Des Moines, Iowa, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge 


DECISION WITH RESPECT TO RESPONDENT’S DALE VAN WYK AND 
VAN’S LIVESTOCK, INC. 


This proceeding was instituted under the Packers and Stock- 
yards Act, (7 U.S.C. §181 et seqg.), by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the financial 
condition of respondent Corsica Western failed to meet the 
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requirements of the Act, and that the respondents willfully 
violated the Act and the regulations issued thereunder (9 CFR 
§201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 

Respondents Dale Van Wyk and Van’s Livestock, Inc., admit 
the jurisdictional allegations in paragraphs I and II of the 
complaint and specifically admit that the Secretary has jurisdic- 
tion in this matter, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure, and consent 
and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Corsica Western Stockyards, Inc., hereinafter 
referred to as respondent Corsica Western, is a corporation 
organized and existing under the laws of the State of Nebraska, 
with its principal place of business located at Corsica, South 
Dakota. 

2. Respondent Corsica Western, at all times material herein, 

as: 

(a) Engaged in the business of conducting and operating the 
Corsica Western Stockyards, Inc. stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) A market agency within the meaning of and subject to the 
provisions of the Act. 

3. Dale Van Wyk, hereinafter referred to as respondent Van 
Wyk, is an individual whose mailing address is P.O. Box 398, 
Monroe, Iowa 50170. 

4. Respondent Van Wyk, at all times material herein, was: 

(a) President and 40% owner of respondent Corsica Western; 

(b) Responsible, in combination with respondent Mouttett*, 
for the direction, management and control of respondent Corsica 
Western; and 

(c) A market agency and a dealer within the meaning of and 
subject to the provisions of the Act. 

5. Respondent Van Wyk, at all times material herein, was also 
engaged in business subject to the Act as an individual and 
through Van’s Livestock, Inc., an Iowa corporation. 
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6. Respondent Van Wyk is and at all times material herein was 
President and owner of Van’s Livestock Inc., a corporation with 
its principal place of business located at Monroe, Iowa, and its 
business mailing address is P.O. Box 398, Monroe, Iowa 50170. 
Respondent Van Wyk is, and at all times material herein was, 
responsible for the direction, management and control of respon- 
dent Van’s Livestock. 

7. Respondent Van’s Livestock, Inc., is, and at all times 
material herein was, registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock in commerce on a 
commission basis, and as a dealer to buy and sell livestock in 
commerce. 

8. Respondent Van Wyk is, and at all times material herein 
was, registered in his individual capacity as a market agency to 
buy livestock in commerce on a commission basis, and as a dealer 
to buy and sell livestock in commerce. 


CONCLUSIONS 


Respondents Van Wyk and Van’s Livestock, Inc., having 
admitted the jurisdictional facts and the parties having agreed to 
the entry of this decision, such decision will be entered. 


ORDER 


Respondent Dale Van Wyk, individually or as an officer, agent 
or employee of Respondent Corsica Western Stockyards, Inc., and 
Respondent Van’s Livestock, Inc., directly or through any corpo- 
rate or other device, in connection with their activities subject to 
the Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer subject 
to the Act while their current liabilities exceed their current 
assets; 

2. Failing to maintain their Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 
of the regulations (9 CFR §201.42); 

3. Issuing checks to any person in payment of the net 
proceeds resulting from the sale of consigned livestock without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay 
such checks when presented; 

4. Failing to transmit or deliver to the owners, shippers or 
consignors of livestock, when due, the net proceeds resulting from 
the sale of their livestock; and 


*The Administrative Law Judge notes that the spelling in the Complaint is 
Mouttet. 
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5. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of their own or for any 
purpose other than the payment of lawful marketing charges and 
the remittance of net proceeds to the owners, shippers or 
consignors of such livestock. 

Respondents Dale Van Wyk and Van’s Livestock, Inc., shall 
keep and maintain accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business 
subject to the Act including: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; (2) an 
accounts receivable journal; and (3) a cash receipts and disburse- 
ments journal. 

Respondent Van’s Livestock, Inc., is suspended as a registrant 
under the Act for a period of 30 days. 

Respondent Dale Van Wyk is suspended as a registrant under 
the Act for period of 30 days. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service of this order on respondents Dale Van Wyk and Van’s 
Livestock. 

Copies of this decision shall be served on the parties. 


(No. 22,707) 


In re: D. H. DEVELOPMENT CORPORATION d/b/a MILLIGAN PACK- 
ING COMPANY. P&S Docket No. 6157. Decided August 1, 1983. 


Packer—Insufficient funds checks—Failing to pay, when due—Consent. 


Respondent consented to the entry of this decision and order in which it was 
ordered to cease and desist from: issuing insufficient funds checks in payment for 
livestock purchased; and failing to pay, when due, the full purchase price of 
livestock. 


Joanne I. Schwartz, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. §18let seq.) by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards 
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Administration, United States Department of Agriculture, alleg- 
ing that the respondent violated the Act. This decision is entered 
pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations of para- 
graph I of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. D. H. Development Corporation, doing business as Milligan 
Packing Company, hereinafter referred to as the respondent, is a 
corporation organized and existing under the laws of the State of 
Michigan, with its principal place of business located at Parma, 
Michigan. Its mailing address is 7420 Stepladder Road, Parma, 
Michigan 49269. 

2. The respondent is and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter and of manufacturing or preparing meat 
and meat food products for sale and shipment in commerce; and 

(b) A packer within the meaning of and subject to the 
provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, its officers, owners, directors, agents, employees, 
successors and assigns, directly or through any corporate or other 
device, in connection with respondent’s operation as a packer, 
shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds to pay such checks on 
deposit and available in the bank account from which such checks 
are to be paid; and 

2. Failing to pay, when due, the full purchase price for 
livestock purchased in commerce. 
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The provisions of this order shall have the same force and effect 
as if entered pursuant to full hearing and shall become effective 
on the first day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,708) 


In re: RAY F. ANDERSON. P&S Docket No. 6115. Decided August 
4, 1983. 


Dealer—Market agency—Bonding requirement—Insufficient funds checks—Failing 
to pay, when due—Suspension of registration—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: engaging in business without filing and 
maintaining a reasonable bond or its equivalent; issuing insufficient funds checks 
in payment for livestock; and failing to pay, when due, the full purchase price of 
livestock. Respondent was suspended as a registrant under the Act for 30 days 
and thereafter until he is in compliance with the bonding requirements of the Act. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and 
the regulations issued thereunder (9 CFR §201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of 
the rules of practice applicable to this proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Ray F. Anderson, hereinafter referred to as the respondent, 
is an individual whose mailing address is P.O. Box 491, Viborg, 
South Dakota 57070. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to 
buy livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Ray F. Anderson, individually or through any 
corporate or other device, in connection with his activities subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is 
required under the Act, as amended and supplemented, and the 
regulations, without filing and maintaining a reasonable bond or 
its equivalent; 

2. Issuing checks in payment for livestock without having 
and maintaining sufficient funds on deposit and available in the 
bank account upon which they are drawn to pay such checks 
when presented; and 

3. Failing to pay, when due, the full purchase price of 
livestock. 

Respondent Ray F. Anderson is suspended as a registrant 
under the Act for a period of 30 days and thereafter until he is in 
compliance with the bonding requirements of the Act and 
regulations. When respondent demonstrates that he is in compli- 
ance with such requirements, a supplemental order will be issued 
in this proceeding terminating the suspension after the expiration 
of the 30 day period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. Copies hereof 
shall be served upon the parties. 
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(No. 22,709) 


In re: CAMBRIDGE VALLEY LIVESTOCK MARKET, INC. P&S 
Docket No. 6150. Decided August 5, 1983. 


Dealer—Market agency—Insolvency—Misuse of shipper’s proceeds—Custodial ac- 
count—Insufficient funds checks—Failing to transmit net proceeds, when due— 
Collecting reduced commissions from certain consignors—Suspension of registra- 
tion—Civil penalty—Consent. 


Respondent consented to the entry of this decision and order in which it was 
ordered to cease and desist from: engaging in business while current liabilities 
exceed current assets; misusing funds received as proceeds from the sale of 
livestock sold on a commission basis thus endangering or impairing prompt 
accounting for and payment of portions of such funds to persons entitled thereto; 
failing to deposit the required amounts into its custodial account for shippers 
proceeds and otherwise properly maintain such account; issuing insufficient funds 
checks in payment of net proceeds; failing to transmit net proceeds to consignors, 
when due; and charging and collecting commissions from certain consignors which 
are less than those charged other consignors for equal services rendered. 
Respondent was suspended as a registrant under the Act until it demonstrates 
that it is no longer insolvent and that the deficit in its custodial account for 
shippers’ proceeds has been eliminated. Respondent was also assessed a civil 
penalty of $5,000. 


Peter V. Train, for compiainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. §181 et seg.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the financial 
condition of the respondent does not meet the requirements of the 
Act and that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR § 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 CFR §1.138). 

Respondent admits the jurisdictional allegations in paragraph 1 
of the Complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Cambridge Valley Livestock Market, Inc., hereinafter re- 
ferred to as the respondent, is a corporation whose mailing 
address is Route 22, Cambridge, New York 12816. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the 
Cambridge Valley Livestock Market, Inc., stockyard, a posted 
stockyard subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis, and buying and selling livestock for its own account; 
and 

(c) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce on a commission 
basis and as a dealer to buy and sell livestock in commerce for its 
own account. 

CONCLUSIONS 


.77 


Respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Cambridge Valley Livestock Market, Inc., its offic- 
ers, directors, agents, and employees, directly or through any 
corporate or other device, in connection with its activities subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while 
its current liabilities exceed its current assets; 

2. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of its own or for 
purposes other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, and making such other 
use of shipper’s proceeds in its possession or control as will 
endanger or impair the faithful and prompt accounting therefor 
and payment of the portions thereof due to the person or persons 
entitled thereto; 

3. Failing to deposit in its custodial account for shippers’ 
proceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR §201.42(c), an amount equal to the proceeds 
receivable from the sale of consigned livestock; 

4. Failing to otherwise maintain its custodial account for 
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shippers’ proceeds in strict conformity with the provisions of 
section 201.42 of the regulations (9 CFR §201.42); 

5. Issuing checks in payment of the net proceeds resulting 
from the sale of livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

6. Failing to transmit to the owners, or consignors of 
livestock, when due, the net proceeds resulting from the sale of 
their livestock on a commission basis; and 

7. Charging and collecting from certain consignors commis- 
sions which are less than the posted tariff rates and less than the 
commissions charged other consignors for equal services rendered. 

Respondent is suspended as registrant under the Act until it 
demonstrates that it is no longer insolvent and that the deficit in 
its custodial account for shippers’ proceeds has been eliminated. 
When the respondent demonstrates that it is no longer insolvent 
and that the deficit in its custodial account for shippers’ proceeds 
has been eliminated, a supplemental order will be issued in this 
proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. §213(b), 


respondent is assessed a civil penalty in the amount of five 
thousand dollars ($5,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,710) 


In re: J. & L. CATTLE COMPANY, INC., and JAMES M. MERRIGAN. 
P&S Docket No. 6153. Decided August 17, 1983. 


Dealer—Insufficient funds checks—Failing to pay, when due—Suspension of 
registration—Prohibited from operating subject to the Act—Consent. 


Respondents consented to the entry of this decision and order in which they were 
ordered to cease and desist from: issuing insufficient funds checks in payment for 
livestock; and failing to pay, when due, for livestock. The corporate respondent 
was suspended as a registrant under the Act for a period of 6 months and 
thereafter until it demonstrates that it is no longer insolvent. The individual 
respondent was prohibited from engaging in business or operating subject to the 
Act for a period of 6 months. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 
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Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seg.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents 
willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny 
the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) J. & L. Cattle Company, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of 
business located in Maryville, Missouri, and its business mailing 
address is P.O. Box 127, Maryville, Missouri 64468. 

(2) The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 

(3) James M. Merrigan, hereinafter referred to as the individual 
respondent, in combination with his wife, is the owner of 100% of 
the outstanding stock of the corporate respondent and was 
president of the corporate respondent. 

(4) The individual respondent directed, managed and controlled 
all business activities of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such 
decision will be entered. 





ROY G. SIMS 
Cite as 42 A.D. 1125 


ORDER 


The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, and the individual respondent, 
directly or through any corporate or other device, in connection 
with their business operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having 
sufficient funds to pay such checks on deposit and available in the 
bank account(s) from which such checks are to be paid; and 

2. Failing to pay, when due, the full purchase price of 
livestock. 

The corporate respondent is suspended as a registrant under 
the Act for a period of six months and thereafter until it 
demonstrates that it is no longer insolvent. When the corporate 
respondent demonstrates that it is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension after the expiration of the six-month period. 

The individual respondent is prohibited for a period of six 
months from engaging in business or operating subject to the Act 
as a market agency, buying or selling livestock in commerce on a 


commission basis or furnishing stockyard services, or as a dealer, 
buying and selling livestock in commerce either on his own 
account or as the employee or agent of the vendor or purchaser. 
The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 
Copies of this decision shall be served upon the parties. 


(No. 22,711) 


In re: Roy G. StMs. P&S Docket No. 6162. Decided August 17, 
1983. 


Dealer—Market agency—Custodial account—Insufficient funds checks—Failing to 
remit net proceeds, when due—Suspension of registration—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: failing to deposit the required amounts into and 
otherwise properly maintain his custodial account for shippers proceeds; issuing 
insufficient funds checks in payment of net proceeds to consignors; and failing to 
remit net proceeds to consignors, when due. Respondent was suspended as a 
registrant under the Act for a period of 28 days and thereafter until the deficit in 
his custodial account has been eliminated. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
willfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Roy G. Sims, hereinafter referred to as the respondent, is an 
individual who at all times material herein was doing business as 
Enterprise Livestock Company. His principal place of business 
was located in Enterprise, Alabama. Respondent’s mailing address 
is Route 4, Box 675, Enterprise, Alabama 36330. 

(2) Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Enterprise Stockyard Co. stockyard, a posted .stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and 
as a dealer to buy and sell livestock in commerce for his own 
account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 





LARRY R. MOODY d/b/a MOODY LIVESTOCK 
Cite as 42 A.D. 1127 


ORDER 


Respondent Roy G. Sims his agents and employees, directly or 
through any corporate or other device, in connection with his 
business subject to the Packers and Stockyards Act, shall cease 
and desist from: 

(1) Failing to deposit in his ‘“‘Custodial Account for Shippers 
Proceeds,” within the times prescribed in section 201.42 of the 
regulations (9 CFR 201.42), amounts equal to the outstanding 
proceeds receivable due from the sale of consigned livestock; 

(2) Failing to otherwise maintain his ‘Custodial Account for 
Shippers’ Proceeds” in strict conformity with the provisions of 
section 201.42 of the regulations (9 CFR 201.42); 

(3) Issuing checks to the owners or consignors of livestock in 
payment of the net proceeds due from the sale of their livestock 
without having sufficient funds on deposit and available in the 
account upon which they are drawn to pay such checks when 
presented; 

(4) Failing to remit to the owners or consignors of livestock, 
when due, the net proceeds derived from the sale of their 
livestock. 

Respondent Roy G. Sims is suspended as a registrant under the 
Act for a period of 28 days, and thereafter until he domonstrates 
that the deficit in his “Custodial Account for Shippers Proceeds”’ 
has been eliminated. When the respondent demonstrates that the 
deficit in his ‘‘Custodial Account for Shippers’ Proceeds’”’ has been 
eliminated, a supplemental order will be issued in this proceeding 
terminating the suspension after the expiration of the 28-day 
period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,712) 


In re: LARRY R. Moopy, d/b/a Moopy LIVESTOCK. P&S Docket 
No. 6077. Decided August 24, 1983. 


Dealer—False weighing—Scale tickets and accountings based on false weights— 
Payment based on false weights—Failing to operate scales in conformity with 
regulations—Suspension of registration—Consent. 


Respondent consented to the entry of this decision and order in which he was 
ordered to cease and desist from: weighing livestock at other than true weights; 
issuing scale tickets and accountings to sellers based on false weights; paying 
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sellers based on false weights; and failing to operate livestock scales in accordance 
with the regulations. Respondent was suspended as a registrant under the Act for 
a period of 21 days. 


Allan R. Kahan, for complainant. 
Barret Ashley, Dyersburg, Tennessee, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 et 
seq.), by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the 
regulations issued thereunder (9 CFR §201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Larry R. Moody, doing business as Moody Livestock, 
hereinafter referred to as the respondent, is an individual whose 
mailing address is P.O. Box 211, Park Street, Newbern, Tennessee 
38059. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; 

(b) Registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce; and 

(c) Weighmaster for Moody Livestock. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 





SMITH BROTHERS STOCKYARDS, INC. 
Cite as 42 A.D. 1129 


ORDER 


Respondent Larry R. Moody, individually or through any 
corporate or other device, in connection with his activities subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Weighing livestock at other than their true and correct 
weights; 

2. Issuing scale tickets and accountings to sellers of livestock 
on the basis of false and incorrect weights; 

8. Paying the sellers of livestock on the basis of false and 
incorrect weights; and 

4. Failing to operate livestock scales in accordance with the 
regulations under the Act constituting ‘Instructions for Weighing 
Livestock.” 

Respondent Moody is suspended as a registrant under the Act 
for a period of twenty-one (21) days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDERS 


(No. 22,713) 


In re: SMITH BROTHERS STOCKYARDS, INC., and JOE MACK 
SMITH. P&S Docket No. 6013. Order issued August 5, 1983. 


Order issued by William J. Weber, Administrative Law Judge. 
ORDER REDUCING ASSESSED CIVIL PENALTY 


On January 11, 1983, an order was issued in the above- 
captioned matter which, inter alia, assessed a civil penalty of one 
thousand dollars ($1,000.00) against the respondents jointly and 
severally. The parites have moved for a modified order reducing 
the penalty to five hundred dollars ($500.00) because respondents 
are unable to pay a greater amount. Good cause having been 
shown, 

IT IS HEREBY ORDERED that the civil penalty imposed by 
the order issued January 11, 1983, is reduced to five hundred 
dollars ($500.00). The order shall remain in full force and effect in 
all other respects. 
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(No. 22,714) 


In re: CAMBRIDGE VALLEY LIVESTOCK MARKET, INC. P&S 
Docket No. 6150. Order filed August 5, 1983. 


Order issued by John A. Campbell, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


The parties have agreed to the entry of a consent decision 
which provides, in pertinent part, for a suspension of the 
respondent ‘‘as a registrant under the Act until it demonstrates 
that it is no longer insolvent and that the deficit in its custodial 
account for shippers’ proceeds has been eliminated.’’ I have 
signed the consent decision and order on this date. Simulta- 
neously with the filing of the consent decision, complainant filed a 
request for a supplemental order terminating the suspension 
because respondent has demonstrated that it is now solvent and 
that the deficit in its custodial account for shippers’ proceeds has 
been eliminated. 

Therefore, IT IS HEREBY ORDERED that the suspension 
provision of the order previously entered in the above-captioned 
matter is hereby terminated. The order shall remain in full force 
and effect in all other respects. 


(No. 22,715) 


In re: JOHN W. TORPEY. P&S Docket No. 6067. Order filed 
August 22, 1983. 


Order issued by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On July 28, 1983, an order was issued in the above-captioned 
matter which, inter alia, suspended respondent as a registrant 
under the Act until he complies fully with the bonding require- 
ments under the Act and the regulations. 

Complainant has now received information that respondent has 
obtained the necessary bond coverage and that he is in compli- 
ance with the bonding requirements of the Act and the regula- 
tions. Accordingly, 





JOHN W. TORPEY 
Cite as 42 A.D. 1130 


IT IS HEREBY ORDERED that the suspension provision of 
the order issued July 28, 1983 is terminated. The order shall 
remain in effect in all other respects. 
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REPARATION DECISIONS 


(No. 22,716) 


LILLIAN A. UNGARETTI v. REX E. HENDRICKSON. P&S Docket 
No. 6018. Decided August 8, 1983. 


Dealer—Purchasing livestock on a commission basis—Issuing false invoices— 
Unjust or deceptive practice—Reparation awarded. 


Complainant decided to purchase yearling steers and graze them on her pastures 
for sale later in the season. Complainant made an arrangement with respondent to 
purchase the livestock for her on a commission basis. Respondent delivered the 
livestock in four transactions and complainant paid for each invoice when the 
cattle were delivered. Complainant sold most of the animals a few months later at 
a loss. 


Complainant’s contention that respondent purchased too many animals resulting 
in a reduced weight gain, is not persuasive. The quantity of grass and hay 
available on her land does not support her argument and she didn’t explain why 
she did not refuse to accept any animals in excess of the number originally 
contracted for. 


Respondent submitted false invoices to complainant on two of the transactions 
here involved in that the invoices falsely indicated the origin of the cattle and 
reflected fraudulently increased prices. This is an unjust and deceptive practice in 
violation of the Act for which reparation is awarded in the amount of the 
overcharge and the commission respondent charged on these two transactions. 


Complainant also contends that the animals purchased were of insufficient quality 
to insure “proper’’ weight gain from pasture feeding on grass. From the evidence 
presented it cannot be concluded that the livestock purchased by respondent was 
unfit for its intended purpose. 


Respondent was ordered to pay complainant as reparation $801.96 plus 13% 
interest per annum from December 1, 1981 until paid. 


Allan R. Kahan, Presiding Officer. 


David M. McLean, Anaconda, Montana, for complainant. 
Thomas P. Koch, Hamilton, Montana, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. §181 et seg.) begun by a 
complaint filed on November 6, 1981, alleging, in substance, 
failure to provide adequate buying services and fraudulent weight 
transfers. The amount of reparation claimed was $19,233.62. 

Copies of the complaint, and of the investigation report 
prepared by the Packers and Stockyards Administration of the 
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Department, was served on respondent Hendrickson on March 22, 
1982. A copy of the investigative report was served on complain- 
ant on April 5, 1982. Respondent filed an answer in which he 
requested an oral hearing, which was served on complainant on 
April 22, 1982. By a letter dated April 30, 1982, counsel for 
complainant requested an oral hearing. 

An oral hearing was held on October 26, 1982, in Missoula, 
Montana, before Allan R. Kahan of the Office of the General 
Counsel of this Department. Complainant was represented by 
David McLean, Esq., of Knight, Dahood, McLean & Everett of 
Anaconda, Montana. Respondent was represented by Thomas P. 
Koch, Esq., of Koch, McKenna & Goheen of Hamilton, Montana. 
Complainant called four witnesses. Respondent called three wit- 
nesses. Two exhibits were received. Thereafter, complainant and 
respondent each filed a brief. 


FINDINGS OF FACT 


1. Lillian A. Ungaretti, hereinafter referred to as the complain- 
ant, was, at all times material herein, engaged in the business of a 
farmer and rancher, grass feeding yearlings for resale for her own 
account on her property which is located in Stevensville, Mon- 
tana. 

2. Rex Hendrickson, hereinafter referred to as the respondent 
is, and at all times material herein was, engaged in the business 
of a market agency buying livestock on commission and as a 
dealer buying and selling livestock for his own account, in 
commerce, with his principal place of business at Hamilton, 
Montana. Respondent is registered as a dealer with the Secretary 
under the Packers and Stockyards Act. 

3. Sometime early in 1981, complainant decided to purchase 
yearling steers and graze them on her pastures, rather than lease 
the pastures to other ranchers. She contacted Farmers State Bank 
of Victor, Montana, and spoke to Mr. Ralph McCoy regarding the 
necessary financing. Mr. McCoy approved the loan with the 
stipulation that the livestock was to be purchased by a profes- 
sional livestock buyer. Mr. McCoy provided complainant with a 
few names of professional livestock buyers. 

4. Complainant, by her own testimony, was not an experienced 
cattle feeder. She did not have expertise in the feeding of and 
weight gains to be expected from the feeding of yearling steers. 

5. Mr. Ralph Ellison was initially contacted by complainant to 
purchase the livestock, but being unable to do so, Mr. Ellison 
contacted respondent Rex Hendrickson. On or about April 20, 





PACKERS AND STOCKYARDS ACT 
Cite as 42 A.D. 1132 


1981, respondent Hendrickson visited the ranch of complainant 
and discussed the buying of the livestock with complainant. 
Complainant’s son, Dayne Grenfell, participated in the discussion. 

6. Complainant and respondent agreed that as compensation for 
respondent’s services, complainant would pay respondent fifty 
cents per hundredweight for buying the livestock. The livestock 
was to be billed to complainant at its purchase price and weight. 
Complainant specified that: (1) the cattle weigh no less than 600 
pounds and weigh as much as 660 pounds; (2) be beef animals 
rather than containing some dairy line; (3) be purchased from the 
Big Hole, Montana, area; (4) that respondent Hendrickson take up 
to three weeks to purchase the livestock in order to even out the 
cost of the livestock; and (5) respondent purchase from individuals 
rather than auction markets. 

7. Complainant informed respondent that the livestock was 
going to be grass fed on her ranch for sale later in the season. 

8. On April 23, 1981, Rex Hendrickson purchased 44 head of 
livestock at the Missoula Livestock Auction Co., Missoula, 
Montana for complainant, which were delivered to complainant’s 
ranch that evening. The 44 head weighed 26,630 pounds, an 
average of 605 pounds per animal, and cost $18,623.33, to which 
was added inspection fees, trucking, insurance, and respondent’s 
buying commission of $133.20, for a total cost of $18,886.11. 
Complainant paid respondent the full amount by check dated 
April 24, 1981. 

9. On April 27, 1981, respondent delivered to complainant 17 
head of livestock, purportedly purchased on April 27, 1981, and 
invoiced from Bitter Root Livestock Market, Hamilton, Montana. 
The bill of sale, a separate document accompanying the invoice, 
showed the seller of the 17 mixed steer calves sold on April 27, 
1981, to be John Lewis. A scale ticket from Bitter Root Livestock 
Market for the 17 head showed a weight of 10,460 pounds, less 
2% shrink, for a purchase weight of 10,251. The initials “‘J.L.” 
were listed as the owner and ‘‘Reh’’ as the buyer on the scale 
ticket. 

The invoice from Bitter Root Livestock Market, which com- 
plainant received, set forth a price of $.71 per pound, equal to 
$7,278.21 for the 10,251 pounds, as well as respondent’s commis- 
sion of $51.25. The total invoiced price of the 17 head, with 
transportation, equalled $7346.46, which complainant paid by 
check dated April 27, 1981. 

10. In fact, the 17 head allegedly purchased on April 27 were 
composed of two groups of livestock. Respondent had purchased 
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13 head on February 21, 1981, and 15 head on April 27. Seven of 
the animals purchased in February and 10 of those purchased in 
April were assembled by respondent and billed to complainant as 
one group of 17 animals purportedly purchased on April 27, 1981. 
Respondent had purchased both groups of livestock from John 
Lewis at $68.00 per hundredweight, and marked up the price 
$3.00, to $71.00 per hundredweight, in his invoicing to complain- 
ant. In addition to the undisclosed mark-up in price, respondent 
assessed his $.50 per hundredweight buying commission to 
complainant. Respondent did not disclose, either orally or in 
writing, the fact of the increased price or the original purchase 
date of some of the livestock involved in the April 27, 1981 
transaction. 

Assuming the weight for the 17 head is correct, respondent’s 
undisclosed mark-up in price added $307.53 to the price of the 17 
head of livestock, which complainant paid. 

11. On April 30, 1981, respondent purchased 97 head of 
livestock at Missoula Livestock Auction Co. for complainant. The 
market invoice showed that the 97 head weighed 61,225, an 
average of 631 pounds per animal, and cost $43,221.62, to which 
was added two items plus respondent’s commission of $306.13, for 
a total cost of $43,913.83. Complainant paid respondent the full 
amount by check dated April 30, 1981. 

12. On May 1, 1981, respondent delivered to complainant 15 
head of livestock purportedly purchased on May 1, 1981, and 
invoiced from Bitter Root Livestock Market. The bill of sale, a 
separate document accompanying the invoice, showed the seller of 
the 15 steers, purchased on May 1, 1981, to be Brian Weber. A 
scale ticket from Bitter Root Livestock Market for the 15 head 
showed a weight of 8375 pounds. The scale ticket listed “B. 
Weber’’ as the owner of the livestock and “‘Reh” as the buyer. 

The invoice from Bitter Root Livestock Market set forth a price 
of $74.00 per hundredweight, equal to $6,073.18 for the 8207 
pounds (the weight had been shrunk 2%), as well as respondent’s 
commission of $41.03. The total invoiced price of the 15 head, 
with transportation, equalled $6,129.21, which complainant paid 
by check dated May 1, 1981. 

13. In fact, the 15 head purportedly purchased on May 1, 1981, 
were composed of two groups of livestock. Respondent had 
purchased 3 head on January 16, 1981, from Mathew Crawford 
and 42 head on May 1, 1981, from Brian Weber. Fourteen of the 
animals purchased on May 1, and one animal purchased on 
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January 16 were assembled by respondent and billed to complain- 
ant as one group of 15 head having been purchased May 1, 1981. 
The one head purchased in January was purchased at $65.00 per 
hundredweight, while the 14 head were purchased in two lots, 5 
head at $68.00 per hundredweight and 9 head at $70.00 per 
hundredweight, or a group average of $69.16 per hundredweight. 
Respondent marked up the price to $74.00 per hundredweight in 
the billing to complainant. In addition to the undisclosed mark-up 
in price, respondent assessed his $.50 per hundredweight commis- 
sion to complainant. Respondent did not disclose, either orally or 
in writing, the fact of the increased price or the original purchase 
date of the one head of livestock involved in the May 1, 1981 
transaction. 

Assuming the weight for the 15 head is correct, respondent’s 
undisclosed mark-up in price added $362.80 in cost to the 14 head 
purchased on May 1, and $39.36 to the one head purchased in 
January.* 

14. On September 16, 1981, complainant sold 168 head of the 
173 which respondent had purchased for her to Craig Britton 
doing business as B&L Order Buyers. The livestock, which were 
sold at a price of $62.00 per hundredweight, weighed a total of 
123,375 pounds. 

15. The livestock had weighed 106,313 pounds at purchase and 
were grazed for 140 days. The livestock gained an average of less 
than a pound, a total of .87 pound, each day. 

16. There is no credible evidence that the livestock was unfit 
for the purpose of grass feeding. 

17. There is no credible evidence that respondent misweighed or 
inaccurately weighed the livestock which was weighed on his scale 
at the Bitter Root Livestock Market stockyard. 


CONCLUSIONS 


The complainant in a reparation proceeding under the Act has 
the burden of establishing his claim by a preponderance of the 
evidence. Kavon v. Cherrier, 30 A.D. 784 (1971); Willoughby v. 
Producers Marketing Association, 9 A.D. 707 (1950); Justin v. Am 
Hereford Farms, 24 A.D. 583 (1965); Wagner v. Northwestern 
Livestock Commission Co., 20 A.D. 1025 (1961). Reparation 
awards may only be made with respect to a violation of the 


*The figure is derived by determining the weight of the one animal remaining at 
656 pounds (total wt. less shrunk wt of 14 hd) multiplied by the lowest cost of 
steers which respondent purchased on 5-1-81 ($68.00 per cwt). 
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provisions of sections 304, 305, or 307, of the Act (7 U.S.C. §203, 
204, 205, 206). In this case, complainant must show that 
respondent engaged in an unjust, unreasonable or discriminatory 
practice, contrary to section 307 of the Act (7 U.S.C. §206), as the 
other sections are not applicable. 

Complainant argues that respondent engaged in an unjust 
practice by: 1) purchasing too many head of livestock, which 
resulted in the overgrazing of her pastures and a corresponding 
lack of weight gain; and 2) that the animals were either of the 
wrong breed or of insufficient quality to insure “proper” weight 
gain as a result of pasture feeding on grass. Complainant also 
argued that the livestock respondent purchased were part dairy 
breed, which were not the best suited for the grass feeding 
operation she was running and that the livestock purchased had 
been grain fed during the winter and thus the grass and hay feed 
she was providing, being of a lower quality than grain, caused the 
livestock to lose weight prior to their gaining of weight. 

Complainant’s contention that respondent purchased too large a 
number of animals, resulting in a reduction in the weight gain per 
animal, is not persuasive. Complainant’s own testimony about the 
quantity of grass and hay available on her land does not support 
her argument that the number of head she was grazing were 
consuming more grass than the land could properly graze. In 
addition, complainant never explained why she did not simply 
refuse to accept any animals in excess of the number originally 
contracted for. 

Complainant contends that respondent agreed to purchase all 
the cattle that are the subject of this proceeding for a $.50 per 
hundredweight commmission. Complainant’s testimony is sup- 
ported by her son’s testimony, who participated in the discussion 
with respondent on or about. In addition, it is supported by the 
affadavit of Donald R. Ingram (Exhibit 2). Respondent claims 
that while there was a commission agreement with respect to 
livestock purchased at auction markets, livestock which he 
purchased in the country were to be sold to complainant on a 
dealer basis, and that the inclusion of a buying commission on 
those country purchases was an innocent mistake. The agreement 
between complainant and respondent was never reduced to 
writing. 

The livestock which was purchased by respondent in the 
country was invoiced to complainant on a Bitter Root Livestock 
Market invoice, a market agency which had been located in 
Hamilton, Montana, and had been owned by respondent and his 
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wife, but which was no longer operating during the time period 
involved. The market invoices of April 27, and May 1, 1981, from 
Bitter Root Livestock Market, showed a commission of $.50 per 
hundredweight. There was no indication on the Bitter Root 
Livestock Market invoices, which respondent prepared and sub- 
mitted to complainant, that the prices set forth therein were 
anything other than the actual purchase prices. It was logical for 
complainant to assume that these were actual purchase prices. 
When all the testimony and documentary evidence is taken as a 
whole, it clearly and convincingly supports complainants conten- 
tion that respondent was purchasing livestock for her on a 
commission basis. 

It is an unjust practice in violation of section 307 of the Act for 
a market agency buying livestock on a commission basis to 
submit a false invoice to its principal. Livestock Marketing 
Development Co., 33 A.D. 784 (1974); Wood Co. Livestock 
Auction, 33 A.D. 755 (1974). The invoices involved here were 
deceptive in two ways: they falsely gave the impression that the 
livestock was purchased at Bitter Root Livestock Market, which 
then were not, and they set forth prices which were fraudulently 
increased over the actual purchase prices. 

Respondent’s testimony regarding his mistake or oversight in 
adding his commission to the livestock, billed on the Bitter Root 
invoices which he had already marked up in price, is unpersuasive. 
Respondent should have billed complainant only for the actual 
purchase price of the livestock plus his buying commission. 
Respondent’s practice is an unjust practice in violation of the Act 
and affords a basis for awarding of reparation in the amount of 
the overcharge. Herzog v. Javis and Randall, 29 A.D. 694 (1970); 
Farrel L. Sternes v. California Livestock Marketing Assoc., 34 
A.D. 1103 (1975). Moreover the commission will not be allowed 
where there has been, as here, an unjust and deceptive practice. 
Moffit v. Widdes, 20 A.D. 1234 (1961); Herzog v. Jarvis and 
Randal, supra; Farrel L. Sternes v. California Livestock Marketing 
Assoc., supra. 

Respondent is liable to complainant in the amount of the 
overcharge of the livestock sold to complainant on April 27, 1981, 
and May 1, 1981, as well as the commission he charged her for 
this livestock. 

For the transaction of April 27, 1981, the 17 head weighed 
10,251 pounds (shrunk weight), which equals 603 pounds average 
weight per head. Multiplying that figure by the $68.00 per 
hundredweight price that respondent paid for the livestock, both 
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with respect to the livestock purchased on February 21, and the 
livestock purchased on April 27, gives a purchase cost of 
$6,970.68. Adding the cost of trucking, shown as $17.00, bring 
the price to $6,987.68. Complainant paid respondent $7,346.46, 
which included commission of $51.25. With respect to the April 
27, 1981, transaction, complainant overpaid $307.53. 

For the transaction of May 1, 1981, five of the head were 
purchased by respondent at a price of $68.00 per hundredweight 
and a weight of 3,038 pounds (shrunk weight), for a cost of 
$2,065.84; nine of the head were purchased by respondent at a 
price of $70.00 per hundredweight and a weight of 4513 pounds 
(shrunk weight), for a cost of $3,159.10. On May 1, the one steer, 
originally purchased in January, weighed 656 pounds (total weight 
less weight of 14 head). Multiplying the steer’s weight by the 
purchase price of $68.00 per hundredweight, [the lowest price 
respondent paid for equal quality livestock on that day], gives a 
purchase price for this animal of $446.08. Thus, the actual 
purchase price for the 15 head equalled $5671.02. Respondent also 
charged complainant a buying commission of $41.03. Complainant 
paid a total of $6,129.21, which included respondent’s commission 
and a trucking fee of $15.00, or an overpayment of $402.16. 

In addition, complainant is entitled to the return of the 
commission assessed by respondent with respect to these two 
transactions amounting to $51.25 and $41.03 respectively, for a 
total of $92.27 in addition to the increased price charge. 

In the performance of his duties as an agent, a person must 
exercise ordinary and reasonable care, skill and diligence. Ordi- 
nary care, skill and diligence is that degree of care such as a 
person of ordinary prudence would exercise in the conduct of his 
own affairs. 3 CJS Agency §297 at p.80 and 81. Complainant 
presented no persuasive evidence that respondent’s purchases of 
livestock for complainant were not made with reasonable care and 
skill. Although respondent was hired for his special skills of 
purchasing livestock, the law does not impose the obligation that 
he insure his work against losses due to errors of judgment where 
he exercised the due care and appropriate skill of his profession. 
J.B. Toranto v. Morton’s Auction Exchange, Inc., 292 So. 2d 767 
(La. App. 1974); Continental Oil Co. v. Osage Oil & Refining Co., 
57 F.2d 527, cert. den. 53 S. Ct. 17; Central Nat'l Ins. Co. of 
Omaha v. Devonshire Coverage Corp., 426 F. Supp 7 (D.C. Neb. 
1976). Complainant presented no persuasive evidence that respond- 
ent’s selection of livestock was not done with the skill and care 
that an agent of appropriate skill would exercise. 
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Implicit to the success of complainant’s argument is the need 
for an implied warranty that the livestock would gain weight at a 
rate of from one to more than two pounds per day, for there is no 
evidence in the record of any express warranty being made by 
respondent. Even though there was conflicting testimony as to 
whether respondent made a statement with respect to how much 
the livestock would gain on complainant’s grass pastures, irre- 
spective how full and lush they may have been, such a statement 
would merely be opinion on the part of the respondent, and would 
not, under section 2-313 of the Uniform Commercial Code, 
constitute an express warranty. Boehn v. Fox, 473 F.2d 445 (C.A. 
Kan., 1973); Young & Cooper, Inc. v. Vestring, 521 P.2d 281 
(Kan., 1974). In addition, the statement was made after the 
livestock was delivered to complainant’s ranch and thus she 
would not have relied upon it in making her decision to purchase 
the livestock. 

From all the evidence presented, it cannot be concluded that the 
livestock which respondent purchased was unfit for its intended 
purpose. The mere loss of money on the animals does not prove 
that the livestock was unfit for the purpose it was bought. 

All other contentions of Mr. Ungaretti presented for the record 
have been carefully considered whether or not specifically men- 
tioned herein and have been found without merit. 

See Lizer v. Peters, 29 Agric. Dec. 402 (1970) for discussion of 
jurisidction to issue a reparation order against a dealer. 

On the jurisdiction to issue this order, see Neugebauer v. 
Ryken, Civ. No. 74-4018 (S.C.S.D., 1975); Mid-South Order 
Buyers, Inc. v. Platte Valley Livestock, Inc., 315 N.W. 2d 229 
(Neb. 1982), 41 Agric. Dec. 48 (1982); and Hays Livestock Com’n 
Co. v. Maly Livestock Com’n Co., 498 F.2d 925 (10th Cir. 1974), 
33 Agric. Dec. 1122 (1974). 

This decision and order is the same as a decision issued by the 
Secretary of Agriculture, being issued pursuant to delegated 
authority, 7 CFR §2.35, 42 F.R. §4395, as authorized by Act of 
April 4, 1940, 54 Stat. 81, 7 U.S.C. §§450e-450g. See also 
Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 Ed, appendix at 
764). It constitutes “‘an order for the payment of money” within 
the meaning of section 309(f) of the Act (7 U.S.C. §210(f)). 

Under that section, if respondent does not comply with this 
order within the time limit of this order, complainant may, within 
one year of the date of this order, file in the District Court of the 
United States for the district in which he resides or in which is 
located the principal place of business of respondent, or in any 
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state court having jurisdiction of the parties, a petition setting 
forth briefly the causes for which the petitioner claims damages 
and this order in the premises. That section further provides that 
such suit in the district court shall proceed in all respects like 
other civil suits for damages, except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and 
the petitioner shall not be liable for costs in the district court or 
for costs at any subsequent stage of the proceedings unless they 
accrue upon appeal. That section further provides that, if the 
petitioner finally prevails, he shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of the costs of 
the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, United States 
Department of Agriculture, Washington, D.C. 20250, for inclusion 
in the file of this reparation proceeding. It is further requested 
that if the construction of the Act, or the jurisdiction to issue this 
order, becomes an issue in any such suit, prompt notice of such 
fact be given to the Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or to reargue a 
proceeding, or to reconsider an order, see rule 17 of the Rules of 
Practice, 9 CFR §202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin, 446 F.2d 4 (8th Cir. 1971), 
30 Agric. Dec. 1063 (1971). On a complainant’s right to judicial 
review of such an order, see 5 U.S.C. §702-3 and United States v. 
I.C.C., 337 U.S. 426 (1949). 


ORDER 


Within 30 days of the date hereof, respondent Rex E. 
Hendrickson shall pay complainant Lillian A. Ungaretti as 
reparation the sum of $801.96 with interest thereon at the rate of 
13% per annum from December 1, 1981, until paid. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 


(No. 22,717) 
In re: VEG-PRO DISTRIBUTORS. PACA Docket No. 2-6063. De- 
cided May 20, 1983. 
Failure to pay—Publication of the facts—Default. 
Respondent failed to pay for perishable agricultural commodities purchased in 
interstate commerce which constitutes willful, flagrant and repeated violations of 


the Act. The facts and circumstances were ordered to be published. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DEFAULT DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
(hereinafter referred to as the “‘Act’’), instituted by a complaint 
filed on July 13, 1982, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period March 1981 through July 1981, respondent purchased and 
accepted in interstate commerce from three sellers 14 lots of 
perishable agricultural commodities, but failed to make payment 
of the agreed purchase prices in an amount totalling $103,065.90. 

A copy of the complaint was served upon respondent on 
February 11, 1983, but respondent has failed to file an answer 
thereto within the period set forth in section 1.136(a) of the Rules 
of Practice (7 CFR 1.136(a)). Therefore, the time for filing an 
answer having run, and upon the motion of complainant for the 
issuance of a decision, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Veg-Pro Distributors, is the individual propri- 
etorship of James P. Moreno whose address is P.O. Box 1171, 
Nogales, Arizona 85621. 

2. Pursuant to the licensing provisions of the Act, license 
number 790382 was issued to respondent on November 28, 1978. 
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This license was renewed annually, but terminated on November 
28, 1981, when respondent failed to pay the required annual 
license fee (7 U.S.C. 499d(a)). 

3. As is more fully set forth in paragraph 5 of the complaint, 
respondent, during the period March 1981 through July 1981, 
purchased 14 lots of perishable agricultural commodities from 
three sellers interstate commerce, but failed to make payment of 
the agreed purchase prices totalling $103,065.90. 


CONCLUSION 


Respondent’s failure to pay three sellers a total of $103,065.90 
for the purchase of 14 lots of perishable agricultural commodities 
in the course of interstate commerce, set forth in Finding of Fact 
3 above, constitutes willful, flagrant, and repeated violations of 
section 2 of the Act (7 U.S.C. 499b) for which the order below is 
issued. 


ORDER 


A finding is made that respondent, Veg-Pro Distributors, has 
committed willful, flagrant, and repeated violations of section 2(4) 
of the Act (7 U.S.C. 499b(4)), and the facts and circumstances set. 
forth above shall be published. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after receipt thereof unless appealed to the Secretary 
by a party to the proceedings within 30 days after service as 
provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. 

[This decision and order became final July 11, 1983.—Ed.] 


(No. 22,718) 


In re: WILLIAM G. YOKELEY d/b/a WILLIAM “‘BILLY’? YOKELEY 
and d/b/a MAC’S PRODUCE Co. PACA Docket No. 2-6208. Decided 
May 20, 1983. 


Failure to pay promptly—Publication of the facts—Default 


Respondent failed to pay promptly for fruits and vegetables purchased and 
accepted in interstate and foreign commerce which constitutes willful, repeated 
and flagrant violations of the Act. The facts and circumstances were ordered to be 
published. 
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Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the ‘““PACA’’, instituted by a complaint 
filed on February 1, 1983, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period June 1981 through August 1982, respondent purchased 
and accepted, in interstate and foreign commerce, from 39 sellers, 
208 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $594,948.86. 

A copy of the complaint was served upon respondent, which 
complaint has not been answered. The time for filing an answer 


having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is 
issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, William G. Yokeley, is an individual, doing 
business as William ‘‘Billy’’ Yokeley, and also doing business as 
Mac’s Produce Co., whose address is 3108 Glenridge Drive, 
Raleigh, North Carolina 27600. 

2. Pursuant to the licensing provisions of the PACA, license 
number 188216 was issued to respondent on August 22, 1960. 
This license was renewed annually, but terminated August 22, 
1982, when respondent failed to pay the required annual license 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period June 1981 through August 1982, respondent 
purchased and accepted in interstate and foreign commerce from 
39 sellers, 208 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$594,948.86. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 208 transactions set forth in Finding of Fact No. 3, 
above, constitutes willful, repeated and flagrant violations of 
Section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed willful, 
flagrant and repeated violations of Section 2 of the PACA (7 
U.S.C. 499b), and the facts and circumstances set forth above, 
shall be published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further 
proceedings 35 days after service hereof unless appealed to the 
Secretary by a party to the proceeding within 30 days after 
service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 
[This decision and order became final July 27, 1983.—Ed.] 


(No. 22,719) 
In re: D.L. FOOD PURVEYoRS, INC. PACA Docket No. 2-6196. 
Decided May 24, 1983. 
Failure to pay promptly—Publication of the facts—Default. 
Respondent failed to make full payment promptly for fruits and vegetables 
purchased and accepted in interstate and foreign commerce which constitutes 
willful, flagrant and repeated violations of the Act. The facts and circumstances 


were ordered to be published. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
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hereinafter referred to as the ‘““PACA’’, instituted by a complaint 
filed on January 19, 1983, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period November 1981 through July 1982, respondent purchased 
and accepted, in interstate and foreign commerce, from 36 sellers, 
180 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $408,344.80. 

A copy of the complaint was served upon respondent which 
complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is 
issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, D. L. Food Purveyors, Inc., is a Georgia corpo- 
ration, whose address is State Farmers Market, Building C, Units 
13-19, Forest Park, Georgia 30050. 

2. Pursuant to the licensing provisions of the PACA, license 
number 791954 was issued to respondent on August 27, 1978. 
This license was renewed annually, but terminated August 27, 
1982, when respondent failed to pay the required annual license 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period November 1981 through July 1982, respondent 
purchased and accepted, in interstate and foreign commerce, from 
36 sellers, 180 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$408,344.80. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 180 transactions set forth in Finding of Fact No. 3, 
above, constitutes willful, repeated and flagrant violations of 
Section 2 of the PACA (7 U.S.C. 499b), for which the Order below 
is issued. 
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ORDER 


A finding is made that respondent has committed willful, 
flagrant and repeated violations of Section 2 of the PACA (7 
U.S.C. 499b), and the facts and circumstances set forth above, 
shall be published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further 
proceedings 35 days after service hereof unless appealed to the 
Secretary by a party to the proceeding within 30 days after 
service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final July 27, 1983.—Ed.] 


(No. 22,720) 


In re: STEWART-GREENE Co. PACA Docket No. 2-6129. Decided 
June 15, 1983. 


Failure to pay promptly—Publication of the facts—Default. 


Respondent failed to make full payment promptly for fruits and vegetables 
purchased and accepted in interstate and foreign commerce which constitutes 
willful, repeated and flagrant violations of the Act. The facts and circumstances 
were ordered to be published. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the ‘Act’, instituted by a complaint 
filed on October 8, 1982, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period March 1981 through February 1982, respondent purchased 
and accepted, in interstate and foreign commerce, from 19 sellers, 
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496 lots of fruit and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $143,840.60. 

A copy of the complaint was served upon respondent on 
October 27, 1982, which complaint has not been answered. The 
time for filing an answer having run, and upon the motion of the 
complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 


1. Respondent, Stewart-Greene Co., is a Corporation, whose 
address is Georgia State Farmers Market, Units 11 and 12, 
Building E, Forest Park, Georgia 30050. 

2. Pursuant to the licensing provisions of the Act, license 
number 781069 was issued to respondent on April 10, 1978. This 
license was renewed annually, but terminated on April 10, 1982, 
when respondent failed to renew it by paying the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period March 1981 through February 1982, respondent 
purchased and accepted in interstate and foreign commerce from 
19 sellers, 496 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$143,840.60. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 496 transactions set forth in Finding of Fact No. 3, 
above, constitutes willful, repeated and flagrant violations of 
Section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed willful, 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth below, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 
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Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as 
provided in sections 1.139 and 1.145 of the Rules of Practice (7 
CFR 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final August 16, 1983.—Ed.] 


(No. 22,721) 


In re: NETWORK BROKERAGE, INC. PACA Docket No. 2-6333. 
Decided August 19, 1983. 


Broker—Dealer—Failure to account and pay promptly—Revocation of license— 
Consent. 


Respondent, acting as a broker and dealer, failed to account to its principals and 
failed to make full payment promptly for fruits and vegetables purchased in 
interstate commerce which constitutes willful, flagrant and repeated violations of 
the Act. Respondents license was revoked. Respondent consented to the issuance 
of this decision and order. 


Dennis Becker, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the ‘‘Act’’), instituted by a complaint 
filed on July 6, 1983, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. 

It is alleged in the complaint that during the period June 1982 
through April 1983, Respondent acting as a broker, negotiated, 
for 14 sellers, sales transactions involving 17 lots of fruits and 
vegetables, all perishable agricultural commodities, in interstate 
commerce, but failed to account for, and make full payment 
promptly to the sellers of the proceeds generated by said sales 
totaling $49,217.25. Also, Respondent, acting as a wholesale 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1149 


dealer, during the period May 1982 through September 1982, 
purchased from eight sellers 19 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchased prices totaling 
$92,368.40. The Respondent and Complainant have now agreed to 
the entry of a Decision and Order as set forth herein. Therefore, 
pursuant to Section 1.138 of the Rules of Practice (7 CFR 1.138), 
the following Decision and Order is issued without further 
procedure or hearing. 


FINDINGS OF FACT 


1. Network Brokerage, Inc., (hereinafter ‘“‘Respondent’’), is an 
Illinois corporation, whose business address is 63 South Water 
Market, Chicago, Illinois 60608. 

2. Pursuant to the licensing provisions of the Act, license 
number 811748 was issued to Respondent on September 21, 1981. 
This license has been renewed annually, and is next subject to 
renewal on or before September 21, 1983. 

3. As set forth more fully in paragraphs 5 and 6 of this 
Complaint, during the period June 1982 through April 1983, 
Respondent, acting as a broker, failed to account and make full 
payment promptly to 14 sellers, Respondent’s principals, of the 
net proceeds it collected as an agent from various buyers in the 
total amount of $49,217.25, in connection with 17 lots of fruits 
and vegetables, all being perishable agricultural commodities, in 
interstate commerce. Also during the period, May 1982 through 
September 1982, Respondent, acting as a dealer purchased in 
interstate and foreign commerce from eight sellers 19 lots of 
fruits and vegetables, all being perishable agricultural commodi- 
ties, but failed to make full payment promptly of the agreed 
purchase price totaling $92,368.40. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to account 
and make full payment promptly with respect to the transactions 
set forth in Findings of Fact No. 3 above, for which the Order 
below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective August 29, 1983. 





OLIVERIO, JACKSON, OLIVERIO, INC. 
Cite as 42 A.D. 1151 


Respondent admits jurisdiction before this forum, consents to 
the issuance of this Decision and Order, waives oral hearing, and 
waives its right to appeal. 

Copies hereof shall be served upon the parties. 


(No. 22,722) 


In re: OLIVERIO, JACKSON, OLIVERIO, INC. d/b/a BROTHERHOOD 
UNLIMITED Co. PACA Docket Nos. 2-6193 and 2-6200. Decided 
August 31, 1983. 


Failure to pay promptly—Application for license denied—Publication of the facts. 


The Judicial Officer affirmed the Administrative Law Judges initial decision and 
order filed June 30, 1983. Respondent failed to pay for perishable agricultural 
commodities purchased and accepted in interstate commerce which constitutes 
repeated and flagrant violations of the Act. Respondent’s application for a license 
was denied and the facts and circumstances were ordered to be published. 


The Act calls for payment—not excuses. All excuses, including bankruptcy, are 
rejected. Respondent’s repayment schedule does not provided for interest and, 
therefore, does not provide for full payment. A seller’s agreement to accept less 
than full payment does not constitute full payment and does not negate a violation 
of the Act. Since respondent cannot make full payment at this time, this case is a 
“Failure to pay’’ case rather than a ‘“‘slow pay” case. An agreement to extend the 
time for payment made after the payment time has expired does not negate a 
prompt payment violation. Pleas for leniency from creditors, who hope that 
leniency will result in additional payments on their claims, are routinely rejected 
since the Secretary must consider the broader public interest. If lenient sanctions 
were imposed for the benefit of a few creditors, the sanctions would not have a 
strong deterrent effect and would not be in the public interest. 


Dennis Becker, for complainant. 
Paul D. Gullion, Salinas, California, for respondent. 
Victor W. Palmer, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.), 
and a Notice to Show Cause proceeding as to why respondent 
should not be denied a license under the Act. Administrative Law 
Judge Victor W. Palmer filed an initial Decision and Order on 
June 30, 1983, publishing the finding that respondent has 
committed repeated and flagrant violations of the Act (7 U.S.C. 
§499b(4)) by failing to pay sellers in 41 transactions over $194,000 
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for produce purchased and accepted in interstate commerce during 
the period from August through September 1982. Judge Palmer 
denied respondent’s application for a license on the ground that 
respondent is unfit to engage in the business of a commission 
merchant or dealer because it and Steven M. Oliverio, its 
president and owner of more than 10 percent of its stock, engaged 
in practices prohibited by the Act.! 

On July 29, 1983, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§556 and 557 has been 
delegated (7 C.F.R. §2.35).2 On August 19, 1983, the case was 
referred to the Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary 
(7 C.F.R. §1.145(d)), was requested by respondent, but is denied 
inasmuch as the issues have been thoroughly briefed, the case is 
governed by prior precedents and oral argument would seem to 
serve no useful purpose. 

For the reasons set forth below, the initial Decision and Order 
is upheld. 


FINDINGS OF FACT 


1. Respondent is a corporation whose address is 1150 Abbott 
Street, Salinas, California 93901. 

2. Respondent does not currently hold a license to do business 
under the Perishable Agricultural Commodities Act. 

3. During the period July 29, 1982, through September 2, 1982, 
respondent purchased 41 lots of fresh produce from 17 sellers in 
the total amount of $248,805.86, of which approximately $14,000 
was for transportation. At the time of the March 22, 1983, 
hearing, respondent had paid $40,000 of the total sum, but it still 
owed in excess of $194,000 for the fresh produce it had received 
and accepted in commerce over six months earlier. 


1 See generally Campbell, “‘The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and May 1982 Supp.), 
and Becker and Whitten, ‘‘Perishable Agricultural Commodities Act,’’ in 10 Harl, 
Agricultural Law, ch. 72 (1980 and May 1982 Supp.). 

2 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§450c-450g), and Reorganization Plan No. 2 of 1953, 18 
Fed. Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s 
present Judicial Officer was appointed in January 1971, having been involved with 
the Department’s regulatory programs since 1949 (including 3 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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4. During July, August and September 1982, Steven M. 
Oliverio was president and 75 percent stockholder of respondent 
corporation. During those months, and prior thereto, Steven M. 
Oliverio dealt with the Eicaar Export Company, Inc., on all 
transactions between respondent and Ejicaar, which had con- 
tracted for, accepted, and failed to pay respondent $248,805.66, 
plus a buyer’s commission, for the 41 lots of fresh produce 
respondent purchased on Eicaar’s behalf, referred to in Finding 3. 

5. The 23 findings of fact proposed by respondent in mitigation 
of its failure to pay promptly for produce it purchased in reliance 
upon its contractual arrangements with Eicaar are incorporated 
by reference and made part of this Finding, except for respon- 
dent’s proposed Findings 13-15, and 19, for which Findings 6 and 
7, below, are substituted. 

6. Twelve of the 41 lots referred to in Finding 3, totalling 
$63,376.16, were accepted by respondent from producers and 
delivered to Eicaar after August 24, 1982, the date Steven M. 
Oliverio received a “‘warning’”’ from a PACA employee (Tr. 116) 
that Eicaar ‘‘owed a lot of money and that ‘you better get a line 
of credit from the guy’”’ (Tr. 114), and that PACA had 


“complaints against EICARR which weren’t being paid at that 
time’”’ (Tr. 25). Although the produce in these 12 transactions was 
delivered to Eicaar after the “warning,” respondent had earlier 
agreed to ship some, if not all, of the produce involved to Eicaar 
(Tr. 114-21). The 12 transactions after the ‘‘warning”’ are as 
follows: 


TRANSACTIONS BY RESPONDENT AFTER 
PACA WARNING AS TO EICAAR 


AGREED 
DATE PURCHASE 
SELLER ACCEPTED PRICE 
Tex-Cal Land Management, 8/25/82 $13,536.00 
Inc. 
Danna & Danna, Inc. 8/30/82 3,799.00 
” . ” 8/30/82 3,799.00 
9/1/82 3,569.50 
9/1/82 3,583.00 
A & D Christopher Ranch 8/25/82 4,980.00 
? ” ° 8/30/82 12,605.00 
- - ” 9/2/82 3,928.00 
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AGREED 
DATE PURCHASE 
SELLER ACCEPTED PRICE 
L.S. Williams Co. 8/25/82 2,780.23 
- os ¢ 8/25/82 2,904.78 
Jack T. Baillie Co., Inc. 8/25/82 3,138.75 
Triple E Produce Corp 8/25/82 4,752.90 
Total $63,376.16 


7. As part of its effort to repay the growers of the produce 
shipped to Eicaar, respondent entered into agreements with the 
growers (subsequent to the time payment was due under the 
original agreements) to a payment program under which respon- 
dent’s creditors would be repaid over a period of four and one-half 
years. Respondent’s net profit from its continuing operation was 
approximately $2,500 to $3,000 per month (Tr. 150-55). 

8. The acts of respondent in failing to make full payment or full 
payment promptly of the agreed purchase prices for the perish- 
able agricultural commodities it purchased, received and accepted, 
as referred to in Finding 3, constitute flagrant and repeated 
violations of §2(4) of the Perishable Agricultural Commodities Act 
(7 U.S.C. §499(b)(4)). 


CONCLUSIONS 


Respondent has failed to pay for over $194,000 worth of 
perishable agricultural commodities. Failure to pay for produce is 
a very serious violation of the Perishable Agricultural Commodi- 
ties Act which results in an order revoking the license of the 
offender? since it is the “goal [of the Perishable Agricultural 
Commodities Act] that only financially responsible persons should 


3 E.g., In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), appeal 
docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Carlton F. Stowe, Inc., 41 
Agric. Dec. 1116, 1126 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 
1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), aff'd, 692 
F.2d 1025 (5th Cir. 1982), In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); 
In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 401-02 (1981), aff'd, 668 
F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit Co., 
40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), 
printed in 41 Agric. Dec. 89 (1982); In re Baltimore Tomato Co., 39 Agric. Dec. 
412, 414-16, (1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 811-12 
(1978); In re Solt, 35 Agric. Dec. 721, 723, 726 (1976); In re Catanzaro, 35 Agric. 
Dec. 26, 30-36 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 
Agric. Dec. 467; accord, In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, 
No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982). 
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be engaged in the perishable agricultural commodities industry,’’4 
and it is the policy of this Department to impose severe sanctions 
for serious violations of any of the regulatory programs adminis- 
tered by the Department to serve as an effective deterrent not 
only to the respondents but also to other potential violators. This 
policy has been followed in all of the Department’s disciplinary 
proceedings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974), set forth in the Appendix to this 
decision.’ The Department’s sanction policy is also discussed at 
length in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

“Failure to pay violations not only adversely affect the party 
who is not paid for produce, but such violations have a tendency 
to snowball. ‘On occasions, one licensee fails to pay another 
licensee who is then unable to pay a third licensee.’ This could 


4 Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, 
Chidsey v. Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971), Zwick v. Freeman, 373 
F.2d 110, 117 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2425 (1982), appeal docketed, No. 82-3826 (6th 
Cir. Dec. 23, 1982); In re Finer Foods Sales. Co., 41 Agric. Dec. 1154, 1168 (1982), 
aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 
1131, 1133 (1981); In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re 
United Fruit & Vegetable Co., 40 Agric. Dec. 396, 402 (1981), aff'd, 668 F.2d 983 
(8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit Co., 40 Agric. 
Dec. 109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 
41 Agric. Dec. 89 (1982). 

® Severe sanctions issued pursuant to this policy were sustained, e.g. in In re 
Collier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re 
Gold Bell—I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 
78-3134 (D. N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re 
Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th 
Cir. 1978); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), 
aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Cordele 
Livestock Co., 36 Agric. Dec. 1114, 1133-34 (1977), aff'd mem., 575 F.2d 879 (5th 
Cir. 1978); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd 
per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re 
Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467; In re Maine Potato Growers, Inc., 34 Agric. 
Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re M. & H. 
Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest Produce, Inc., 34 Agric. 
Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 
F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 
539-50 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 
53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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have serious repercussions to producers, licensees and consum- 
ers.”’6 

If the violator who fails to pay for produce does not have a 
license in effect, an order is issued finding that the person has 
engaged in repeated or flagrant violations of the Act,’ which has 
the same effect on the violator and on persons responsibly 
connected with the violator as a license revocation.® 

In the present case, respondent’s failure to pay violations 
involved a large number of transactions (41), and were, therefore, 
repeated.? Also, in view of the large amount of money not paid to 


6 In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), appeal 
docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 
Agric. Dec. 1154, 1169 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Columbus 
Fruit Co., 40 Agric. Dec. 109, 114 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 
19, 1982), printed in 41 Agric. Dec. 89 (1982); accord, In re Connecticut Celery Co., 
40 Agric. Dec. 1131, 1134 (1981). Although the Act is primarily to protect 
producers, it “is also ‘for the protection of consumers’ (H.R. Rep. No. 1196, 84th 
Cong., 1st Sess., p. 2), inasmuch as increased industry costs resulting from failures 
to pay or other unfair practices are ultimately borne by consumers.” Jn re 
Catanzaro, 35 Agric. Dec. 26, 33 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9. 1977), 
printed in 36 Agric. Dec. 467. 

7 E.g., In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), appeal 
docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 
Agric. Dec. 1154, 1168-92 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re V.P.C.,, 
Inc., 41 Agric. Dec. 734, 748 (1982); In re Connecticut Celery Co., 40 Agric. Dec. 
1131, 1133-34, 1151 (1981); In re C.B. Foods, Inc., 40 Agric. Dec. 961, 968-71 
(1981), aff'd mem., 681 F.2d 804 (3d Cir. 1982), cert. denied, 103 S. Ct. 70 (1982); 
In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 
18, 1981), printed in 41 Agric. Dec. 88 (1982); In re John H. Norman & Sons 
Distrib. Co., 37 Agric. Dec. 705, 714-21 (1978); In re Pappas Produce, Inc., 36 
Agric. Dec. 684, 694-96 (1977); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 
1633, 1643-45 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 
819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), aff'd mem., 549 F.2d 
830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 
Agric. Dec. 1884, 1896-1914 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re 
George Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), aff'd, 491 
F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

8 In re V.P.C., Inc., 41 Agric. Dec. 734, 748-49 (1982); In re Connecticut Celery 
Co., 40 Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. 
Co., 37 Agric. Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 
700, 750-51 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 434 
U.S. 920 (1977). 

® Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 
373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. 
v. Benson, 278 F.2d 606, 610 n. 6 (3d Cir. 1960); In re United Fruit & Vegetable 
Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 
S. Ct. 2299 (1982); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 (1976), 

(cont. next page) 
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shippers (over $194,000), and the number of transactions, the 
violations were flagrant.!° 

Since no revocation or suspension order is being issued, it is not 
necessary to find that respondent’s violations were wilful. Marvin 
Tragash Co. v. U.S.D.A., 524 F.2d 1255, 1256 n. 1 (5th Cir. 1975); 
In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1191-92 (1982), 
aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re C.B. Foods, Inc., 40 
Agric. Dec. 961, 971 (1981), aff'd mem., 681 F.2d 804 (3d Cir. 
1982), cert. denied, 103 S. Ct. 70 (1982); In re Kafcsak, 39 Agric. 
Dec. 683, 685-87 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 
1981), printed in 41 Agric. Dec. 88 (1982); accord, In re Atlantic 
Produce Co., 35 Agric. Dec. 1631, 1641 (1976), aff'd mem., 568 
F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 262-63 (1973), aff'd, 
491 F.2d 988, 993-94 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

However, if wilfulness were relevant, I would conclude that 
respondent’s violations were wilful, as that term is used in the 
Administrative Procedure Act (5 U.S.C. §558(c)). In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975). 


(cont.) 

aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); accord, In re 
Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169 (1982), aff'd, 708 F.2d 774 (D.C. 
Cir. 1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1127 (1982), appeal 
dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re V.P.C,, Inc., 41 Agric. Dec. 
734, 743 (1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 (1981), 
aff'd, 692 F.2d 1025 (5th Cir. 1982); In re Connecticut Celery Co., 40 Agric. Dec. 
1131, 1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd 
mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 748 (1975), aff'd mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 

10 Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re Melvin 
Beene Produce Co., 41 Agric. Dec. 2422, 2427 (1982), appeal docketed, No. 82-3826 
(6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169-70 
(1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re V.P.C., Inc., 41 Agric. Dec. 734, 
743 (1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1127-28 (1982), 
appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayne Cusimano, Inc., 
40 Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (5th Cir. 1982); In re 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1135 (1981); In re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. 
denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 
112-13 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 
Agric. Dec. 89 (1982); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 
705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976); aff'd, No. 
76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & H. 
Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). 
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Respondent contends that its violations were caused by the 
failure of Eicaar Export Company, Inc., to pay respondent 
$248,805.66. Notwithstanding respondent’s many efforts to assure 
itself that Eicaar’s ever increasing indebtedness would be paid in 
full, any seller extending credit on such a large scale to a single 
firm is taking a calculated risk, at the expense of the seller’s 
suppliers, if the seller is unable to withstand a loss equal to the 
single firm’s indebtedness. One of respondent’s creditors, who 
testified as a witness for respondent, testified that he told John 
Jackson, of respondent’s firm (Tr. 127, 158, 167-71), “not to sell 
EICARR to start with’ (Tr. 65-66). 

Furthermore, 12 of the 41 lots, totalling $63,376.16, were 
delivered to Eicaar after respondent received a warning as to 
Eicaar’s financial condition from a PACA employee. Even though 
respondent had earlier agreed to deliver some, if not all, of the 
produce involved in these 12 transactions, respondent was on 
notice of a possibility of sufficiently changed circumstances in 
Eicaar’s financial condition so as to justify, and perhaps dictate, a 
refusal to extend the additional $63,376.16 credit without addi- 
tional security. The 12 transactions involving $63,376.16 would, 
without any of the other transactions involved herein, require a 
finding that respondent has committed flagrant and repeated 
violations of the Act, and a denial of respondent’s license. 

In addition to the warning from PACA on August 24, 1982, 
John Jackson admitted that ‘‘in the middle of August’’ 1982 “‘we 
started being alarmed’’ because Eicaar had not made a scheduled 
payment (Tr. 169; see, also, Tr. 151). Mr. Jackson further 
admitted that they had heard earlier “rumblings” involving 
Eicaar’s financial condition (Tr. 169). 

But, even if respondent had not been warned in time to prevent 
a substantial number of violations, and even if respondent had 
not taken a risk in extending a tremendous amount of credit to a 
single firm, it has repeatedly been held under the Act that all 
excuses, including bankruptcy, are routinely rejected in determin- 
ing whether payment violations occurred or whether violations 
were wilful, since ‘‘the Act calls for payment—not excuses.’’!! 


11 In re Bananas, Inc., 42 Agric Dec. — (Mar. 25, 1983) (non-payment because of 

a major customer’s insolvency, the failure of other debtors to pay respondent, and 
increased operating costs); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 
2428, 2442-44 (1982) (non-payment because of bankruptcy), appeal docketed, No. 
82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 
1171 (1982) (non-payment because of bankruptcy), aff'd, 708 F.2d 774 (D.C. Cir. 
1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982) (non-payment 
(cont. next page) 
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As in the case of failure to make full payment, excuses as to 
why payment could not be made promptly are ignored since “‘the 
Act calls for payment—not excuses.”’ !2 

In affirming the Judicial Officer’s decision involving conclusions 
identical to those involved in the disciplinary proceeding here, the 
court held in Finer Foods Sales Co. v. Block, 708 F.2d 774, 
781-82 (D.C. Cir. 1983): 


(cont.) 
because of bankruptcy of another firm owing respondent $776,459.23), appeal 
dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re V.P.C., Inc., 41 Agric. Dec. 
734, 746-47 (1982) (non-payment because of financial difficulties); In re Connecticut 
Celery Co., 40 Agric. Dec. 1131, 1138-40 (1981) (non-payment because respondent 
suddenly and unexpectedly lost a major sales account); In re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (non-payment because of financial 
difficulties), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re 
Columbus Fruit Co., 40 Agric. Dec. 109, 113 (1981) (non-payment because 
respondent lost a major sales account and a large supplier changed its course of 
dealing with respondent, demanding cash on delivery), aff'd mem., No. 81-1446 
(D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In re Kafcsak, 39 
Agric. Dec. 683, 685-86 (1980) (non-payment because of strike and failure of others 
to pay respondent), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 41 Agric. 
Dec. 88 (1982); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 
709-14 (1978) (non-payment because of failure of others to pay respondent); In re 
Catanzaro, 35 Agric. Dec. 26, 31 (1976) (non-payment because of railroad strike), 
aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
George Steinberg & Son, Inc., 32 Agric. Dec. 236, 266-68 (1973) (non-payment 
because of financial difficulties), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 
830 (1974); accord, In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) 
(non-payment because of financial difficulties, including difficulty in collecting from 
others), aff'd, 692 F.2d 1025 (5th Cir. 1982); In re C.B. Foods, Inc., 40 Agric. Dec. 
961 (1981) (non-payment because respondent lost a major sales account and three 
large suppliers would no longer extend credit), aff'd mem., 681 F.2d 804 (3d Cir. 
1982), cert. denied, 103 S. Ct. 70 (1982); In re Atlantic Produce Co., 35 Agric. Dec. 
1631, 1632—33, 1641-42 (1976) (non-payment because of financial difficulties), aff'd 
mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re Solt, 35 
Agric. Dec. 721, 723-24 (1976) (non-payment because of bankruptcy of another 
firm owing respondent over $130,000.00); In re King Midas Packing Co., 34 Agric. 
Dec. 1879, 1883, 1885 (1975) (non-payment because of financial difficulties); In re 
Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment because of 
financial difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) 
(non-payment because of financial difficulties). 

12In re V.P.C,, Inc., 41 Agric. Dec. 734, 746-47 (1982) (delayed payment because 
of financial difficulties); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1139-40 
(1981); In re L..R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 (1978) 
(delayed payment because of financial difficulties resulting from weather conditions 
and withdrawal from business of a brother); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 167-68 (delayed payment because of financial difficulties resulting 
from inexperience, overbuying and credit sales), aff'd per curiam, 524 F.2d 977 (5th 
Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 130-31, (delayed payment 
because of uncollectable accounts), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975). 
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The petitioner argues that the Judicial Officer improperly 
refused to consider various “‘mitigating factors” that, accord- 
ing to it, should have been viewed as excusing its failure to 
pay its debts. These include the allegedly relatively small 
amount the petitioner owed, the absence of previous viola- 
tions by the petitioner, and the lack of ‘devious or dishonest 
practices by the petitioner.”” In refusing to consider these 
factors, the Judicial Officer pointed out that “it has repeat- 
edly been held under the Act that all excuses are routinely 
rejected in determining whether payment violations occurred 
or whether violations were wilful since ‘the Act calls for 
payment—not excuses.’”’ Quoting In re Kafcsak, 39 Agric. 
Dec. 683, 686 (1980). See also In re Carlton F. Stowe, Inc., 41 
Agric. Dec. 1116, 1129 (1982). 

The Judicial Officer properly interpreted the Act. Section 
2(4), 7 U.S.C. §499b(4) (1976), is unequivocal. It makes it 
unlawful for a licensee to “fail or to refuse... to... make full 
payment promptly.’’ As Congress noted in amending the Act 
in 1956, “The Perishable Agricultural Commodities Act is 
admittedly and intentionally a ‘tough’ law.” S.Rep. No. 2507, 
84th Cong., 2d Sess. (citing H.Rep. No. 1196, 84th Cong., 1st 
Sess.), reprinted in 1956 U.S. Code Cong. & Ad.News 3699, 
3701. The Secretary explained the reason for this strict 
requirement in In re Columbus Fruit Co., 40 Agric. Dec. 109, 
114 (1981), aff'd mem. 41 Agric. Dec. 89 (D.C. Cir. No. 
81-1446, Jan. 19, 1982): 

Failure to pay violations not only adversely affect the 
party who is not paid for produce, but such violations 
have a tendency to snowball. ‘‘On occasions, one licensee 
fails to pay another licensee who is then unable to pay a 
third licensee.”” This could have serious repercussions to 
producers, licensees and consumers. 

Quoting In re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 720 (1978). 

In sum, the “goal of the [Perishable Agricultural] Commodi- 
ties Act [is] that only financially responsible persons should 
be engaged in the businesses subject to the Act.” Zwick v. 
Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 389 U.S. 
835, 88 S. Ct. 43, 19 L.Ed.2d 96 (1967) quoted in Marvin 
Tragash Co. v. United States Dep’t of Agric., 524 F.2d 1255, 
1257 (5th Cir. 1975). 
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The strict policy of the Secretary that all excuses for 
nonpayment are disregarded furthers this goal. Under the Act 
a licensee is required to conduct his business in a manner that 
insures that he pays his bills fully and promptly. If he fails to 
do so, he violates the Act. For this reason, alleged mitigating 
circumstances are irrelevant. 

The reasons why all excuses are rejected in payment violation 
cases under the Perishable Agricultural Commodities Act, and 
why they are not regarded as mitigating circumstances, are set 
forth in In re Esposito, 38 Agric. Dec. 613, 632-40 (1979). In that 
case it is stated, inter alia (838 Agric. Dec. at 635-40): 

Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disre- 
garded are cases involving failure to pay for produce under 
the Perishable Agricultural Commodities Act. It is true that 
under that regulatory program, excuses as to why payment 
was not made (usually because someone else failed to pay the 
violator) are disregarded in determining the sanction. But 
that is because of the statutory provisions and the nature and 
history of that particular regulatory program. 

The Perishable Agricultural Commodities Act makes it 
unlawful to “fail or refuse truly and correctly to account and 
make full payment promptly” (7 U.S.C. 499b(4)). It provides 
for the automatic suspension of a license if a firm fails to pay 
a reparation award or is discharged as a bankrupt (7 U.S.C. 
499g(d), 499d(a)).” [Footnote 7 states: ‘The Act was amended 
effective October 1, 1979, to authorize the Secretary to 
continue a license in effect after a discharge in bankruptcy (92 
Stat. 2549, 2673).”] 

The Perishable Agricultural Commodities Act was enacted 
at the request of the regulated industry. It is the only 
regulatory program administered by the Department paid for 
by the regulated industry through license fees. Payment 
violations are the very heart of the regulatory program. The 
industry desires and supports a toughminded administration 
of the Act which requires full payment irrespective of the 
reasons for non-payment. 

The reason for the Department’s position as to this Act 
was stated as follows in In re J.H. Norman & Sons 
Distributing Co., 37 Agr Dec 705, 715-16, 719-720 (1978): 

Unfortunately for Mr. Norman, he chose to engage in 
business in the regulated agricultural marketing system, 
which is probably the only field in which inability to pay 





1162 


PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1151 


one’s bills is unlawful (or even dishonorable). Debtor’s 
prisons are archaic; bankruptcy has lost its stigma; but 
the failure to pay for fruits and vegetables in commerce is 
unlawful (7 U.S.C. 499b(4)). 

Special laws have been enacted relating to the agricul- 
tural marketing system because ‘‘a sound, efficient and 
privately operated system for distributing and marketing 
agricultural products is essential to a prosperous agricul- 
ture and is indispensable to the maintenance of full 
employment and to the welfare, prosperity, and health of 
the Nation” (7 U.S.C. 1621). 

The failure by produce marketing firms to pay for 
produce would have a tendency to increase overall mar- 
keting costs which, ultimately, would be reflected in lower 
farm prices, higher consumer prices, or both. This would 
be contrary to the expressed purpose of Congress to 
provide for ‘“‘an integrated administration of all laws 
enacted by Congress to aid the distribution of agricul- 
tural products through research, market aids and ser- 
vices, and regulatory activities, to the end that marketing 
methods and facilities may be improved, that distribution 
costs may be reduced and the price spread between the 
producer and consumer may be narrowed” (7 U.S.C. 
1621). 

The need for a severe sanction in cases of this nature 
was explained in In re Sam Leo Catanzaro, supra, 35 Agr 
Dec 26, 32-36 (1976), affirmed sub nom. Catanzaro v. 
United States and Butz, No. 76-1613 (C.A. 9), decided 
March 9, 1977 (36 Agr Dec 467), as follows (see, also, Tr. 
19-70): 

The severe sanction imposed in this case for the 
respondent’s serious, repeated and flagrant violations 
of the Act is consistent with the Congressional 
purpose in enacting the statute. ‘‘The Perishable 
Agricultural Commodities Act is admittedly and 
intentionally a ‘tough’ law’ (H.R. Rep. No. 1196, 
84th Cong., 1st Sess., p. 2). ““The law has fostered an 
admirable degree of dependability and fairness in this 
industry * * *, * * * In spite of the strictness of 
some of the provisions of the law, the act and its 
administration by the Department of Agriculture 
have won the almost unanimous approval of this 
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important food distributing industry and now have 
its virtually undivided support”’ (ibid.).!% 

In Birkenfield v. United States, 369 F.2d 491, 494 
(C.A. 3), the Court stated: 

The object of the Act is to suppress unfair and 
fraudulent practices in the industry. Enacted in 
1930, the Act is regarded today as one of the 
government’s most successful regulatory pro- 
grams, and the Act has received enthusiastic 
support from members of the regulated indus- 
try.14 
The “‘goal of the [Perishable Agricultural Commodi- 

ties Act [is] that only financially responsible persons 
should be engaged in the businesses subject to the 
Act.” Marvin Tragash Co. v. United States Dept. of 
Agr. [524] F.2d [1255] (C.A. 5), No. 75-1481, decided 
December 24, 1975. The purpose of the Act was 
stated in Zwick v. Freeman, 373 F.2d 110, 116 (C.A. 
2), certiorari denied, 389 U.S. 835, as follows: 

The Perishable Agricultural Commodities Act 
is designed to protect the producers of perishable 
agricultural products who in many instances 
must send their products to a buyer or commis- 
sion merchant who is thousands of miles away. It 
was enacted to provide a measure of control over 
a branch of industry which is almost exclusively 
in interstate commerce, is highly competitive, 
and presents many opportunities for sharp prac- 
tice and irresponsible business conduct. H. Rept. 
No. 1196, 84th Cong. 1st Sess. 2 (1955). 


1313 Accord, S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); United States v. 
William B. Mandell Co., 242 F. Supp. 873, 875 (E.D. Pa. 1965); In re Columbus 
Fruit Go., 40 Agric. Dec. 109, 113-14 (1981), aff'd mem., No. 81-1446 (D.C. Cir. 
Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 

14In a Congressional report as to a 1962 amendment to the Act, it is stated 
(H.R. Rep. No. 1546, 87th Cong., 2d Sess. 3 (1962)): ‘Testimony of the shippers, 
-brokers, wholesalers, and other elements of the trade in fresh and frozen fruits and 
vegetables who have been operating under this act is enthusiastically and almost 
unanimously in its support. It has brought a high degree of stability and 
responsibility to an industry which had frequently been beset by instability and 
irresponsibility. It is regarded as one of our most successful regulatory programs.” 
Accord: Birkenfield v. United States, 369 F.2d 491, 494 (8d Cir. 1966); In re 
Columbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), aff'd mem., No. 81-1446 (D.C. 
Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 
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* * * 


Revocation of respondent’s license, in view of his 
repeated and flagrant violations of the Act, is not 
only authorized by the Act (7 U.S.C. 499h(a)) [foot- 
note omitted], but is also consistent with other 
provisions of the Act, which are not applicable 
here. ... Similarly, if a licensee fails to pay a repara- 
tion order under the Act, his license is automatically 
suspended until the reparation order is paid, irrespec- 
tive of whether he is unable to pay because of 
circumstances beyond his control (7 U.S.C. 499g(d)). 


* * * 


If a licensee is going to extend credit to its purchasers 
in this regulated industry, it must be adequately capital- 
ized to be able to sustain any losses that result. If losses 
occur which jeopardize a licensee’s ability to meet its 
obligations, it must immediately obtain more capital, or 
suffer the consequences if violations occur. In this 
regulated industry, the risk of loss should be taken by 
the banking community, whose business it is to supply 
risk capital, or by stockholders or other risk takers. Other 
licensees engaged in business in this vital agricultural 
marketing system should not be subjected to the risk 
resulting from respondent’s undercapitalization or bad 
debt experience. 

The peculiar vulnerability of producers of perishable agricul- 
tural commodities and livestock, and the importance of the 
Department’s regulatory programs to assure payment for 
these commodities, were again recognized by Congress in the 
recent Bankruptcy Act amendments, in which it is provided 
(92 Stat. 2549, 2593): 

§525. Protection against discriminatory treatment 

Except as provided in Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 499a-499s), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181-229), and section 1 of 
the Act entitled ‘‘An Act making appropriations for the 
Department of Agriculture for the fiscal year ending June 
30, 1944, and for other purposes,”’ approved July 12, 1943 
(57 Stat. 422; 7 U.S.C. 204),8a governmental unit may not 
deny, revoke, suspend, or refuse to renew a license, 
permit, charter, franchise, or other similar grant to, 
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condition such a grant to, discriminate with respect to 
such a grant against, deny employment to, terminate the 
employment of, or discriminate with respect to employ- 
ment against, a person that is or has been a debtor under 
this title or a bankrupt or a debtor under the Bankruptcy 
Act, or another person with whom such bankrupt or 
debtor has been associated, solely because such bankrupt 
or debtor is or has been a debtor under this title or a 
bankrupt or debtor under the Bankruptcy Act, has been 
insolvent before the commencement of the case under this 
title, or during the case but before the debtor is granted 
or denied a discharge, or has not paid a debt that is 
dischargeable in the case under this title or that was 
discharged under the Bankruptcy Act. 


8 This is an Act supplementing the Packers and Stockyards Act. 


Congressman Foley, Chairman of the House Agriculture 
Committee, explained the need for the foregoing special 
provisions applicable to the Perishable Agricultural Commodi- 
ties Act and the Packers and Stockyards Act as follows 
(Proceedings and Debates of the 95th Cong., Ist Sess., Vol. 
19, pp. H 11761-H 11762 (October 28, 1977) [, now 123 Cong. 
Rec. 35671-72 (1977)}): 

Under the Packers and Stockyards Act and the act of 
July 12, 1943, persons purchasing livestock in commerce 
are required to conduct their businesses in a financially 
responsible manner, and market agencies and 
dealers * * * are required to have a bond and to pay for 
all livestock purchased. The licenses of market agencies 
and dealers may be suspended if they become insolvent. 
Packers may be ordered to cease and desist from failing 
to pay for livestock and packers who become insolvent 
may be ordered to cease and desist from operating except 
under such conditions as the Secretary may impose. 

Under the Perishable Agricultural Commodities Act, 
commission merchants, dealers, and brokers are required 
to be licensed and to account and pay promptly for all 
commodities purchased. Failure to pay can result in 
suspension of a license, and flagrant and repeated failure 
may result in revocation of a license. Licensees may in 
certain circumstances be required by the Secretary to 
post a bond as evidence of financial responsibility. And 
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the Secretary may refuse to issue licenses to persons who 

have violated the act or have been convicted of a felony. 

The Committee on Agriculture has no quarrel with the 
“fresh-start’’ philosophy underlying this bill. However, 
that philosophy is not new and has heretofore been one of 
the principal purposes of the bankruptcy laws. Because of 
the peculiar vulnerability of producers of perishable 
agricultural commodities and livestock, Congress has seen 
fit, notwithstanding this philosophy, to enact and from 
time to time amend the Perishable Agricultural Commodi- 
ties Act, the Packers and Stockyards Act, and the Act of 
July 12, 1943. 

The Committee on Agriculture conducted oversight 
hearings on the PACA program twice in the 94th 
Congress and found that the program is generally operat- 
ing well and serving its purpose in protecting the 
producers of perishable agricultural commodities and the 
public. Last year, after extensive hearings, Congress 
enacted Public Law 94-410 which made extensive amend- 
ments to the Packers and Stockyards Act and the act of 
July 12, 1943, to assist the Secretary to prevent recur- 
rence of the catastrophic losses to livestock producers 
which attended the bankruptcies of several large packers 
in the past few years. Both of these programs must be 
continued if this Nation is to continue to have a ready 
source of nutritious food at prices which are reasonable to 
both the producer and the consumer. 

Considering all of the circumstances, there is a sound basis 
for the Department’s position that excuses as to why 
payment was not made should not be regarded as a mitigat- 
ing circumstance where there are serious payment violations. 
Although the Department’s approach to enforcing the Perish- 
able Agricultural Commodities Act appears harsh, in many 
cases it is not as harsh as it would seem. For example, many 
persons who suffer a financial loss or otherwise become in a 
precarious financial position continue to operate for many 
months and even increase their business substantially, with- 
out obtaining new capital, thereby subjecting many persons 
who sell produce to them to the risk of financial loss. Such 
conduct has repeatedly been characterized as ‘‘flagrant.’’ See 
In re John H. Norman & Son Distributing Co., 37 Agr Dec 
705, 713 (1978); In re Atlantic Produce Co., 35 Agr Dec. 1631, 
1640-1641 (1976), [aff'd mem., 568 F.2d 772 (4th Cir.), cert. 
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denied, 439 U.S. 819 (1978)]; In re Sam Leo Catanzaro, 35 Agr 
Dec 26, 31 (1976), affirmed sub nom. Catanzaro v. United 
States and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 
(36 Agr Dec 467); In re M. & H. Produce Co., 34 Agr Dec 
700, 747 (1975), [aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. 
denied, 434 U.S. 920 (1977)]; In re George Steinberg & Son, 32 
Agr Dec 236, 243-244 (1973), affirmed sub. nom. George 
Steinberg & Son, Inc v. Butz, 491 F.2d 988 (C.A. 2), certiorari 
denied, 419 U.S. 830. 

As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), 
certiorari denied, 389 U.S. 835— 

it is inconceivable that petitioners were unaware of their 
financial condition and unaware that every additional 
transaction they entered into was likely to result in 
another violation of the Commodities Act. It would be 
hard to imagine clearer examples of “‘flagrant’’ violations 
of the statute than were exemplified by petitioners’ 
conduct. 

In addition, many firms which experience losses that result 
in their ultimate failure to pay experience such losses because 
they were not sufficiently cautious in extending credit. See, 
e.g., In re J.H. Norman & Sons Distributing Co., 37 Agr. Dec 
705, 708-709 (1978). 

But even where the failure to receive payment could not 
have been reasonably foreseen, and the firm immediately 
discontinues business (being unable to pay all of its creditors), 
if ‘‘a licensee is going to extend credit to its purchasers in 
this regulated industry, it must be adequately capitalized to 
be able to sustain any losses that result.” In re J.H. Norman 
& Sons Distributing Co., 37 Agr Dec 705, 719 (1978). 

Undoubtedly there have been some cases where the policy 
under the Perishable Agricultural Commodities Act has been 
“harsh,” but “occasional hardship to the individual is a 
consideration outweighed by the declared policy of Congress. 
Zwick v. Freeman, supra, 373 F.2d at 118. See, also, United 
States v. Dotterweich, 320 U.S. 277, 284-285; Callaghan v. 
Reconstruction Finance Corp., 297 U.S. 464, 468; Dairymen’s 
League Cooperative Ass’n. v. Brannan, 173 F.2d 57, 66 (C.A. 
2), certiorari denied, 338 U.S. 825; General Ice Cream Corp. v. 
Benson, 113 F. Supp. 107, 108 (N.D. N.Y.), affirmed, per 
curiam, 217 F.2d 646 (C.A. 2).”’ In re George Steinberg & Son, 
32 Agr Dec 236, 248 (1973), affirmed sub nom. George 
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Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), 

certiorari denied, 419 U.S. 830. 

As shown above, pages 18-20, in the quotation from the 
Esposito case, in the 1978 Bankruptcy law, Congress specifically 
exempted two regulatory programs—the Perishable Agricultural 
Commodities Act and the Packers and Stockyards Act—from the 
provisions of §525 of the Bankruptcy law (11 U.S.C. §525 (Supp. 
III 1979)) that otherwise would have prevented the revocation of 
a license because of bankruptcy or the failure to pay a debt 
dischargeable under the Bankruptcy law. 

Section 525 of the 1978 Bankruptcy law was enacted to codify 
Perez v. Campbell, 402 U.S. 637 (1971), which held that a State 
would frustrate the Congressional policy of a fresh start for a 
debtor if it were permitted to refuse to renew a drivers license 
because a tort judgment resulting from an automobile accident 
had been unpaid as a result of a discharge in bankruptcy. Section 
525 of the 1978 Bankruptcy law extends the Perez holding to 
both state and federal government agencies. The legislative 
history of the 1978 Bankruptcy law states that §525 codifies the 
result of Perez (S. Rep. No. 95-989, 95th Cong., 2d Sess. 81 
(1978); H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 366-67 
(1977)). But as shown above, the Perishable Agricultural Commod- 
ities Act regulatory program was expressly excepted from §525. 

Prior to the 1978 Bankruptcy law, it was held that where a 
respondent’s failure to pay under the Perishable Agricultural 
Commodities Act results from bankruptcy, there is no unconscio- 
nable or excessive conflict between the Department’s disciplinary 
action revoking the respondent’s license under the Perishable 
Agricultural Commodities Act and the bankruptcy law.!® As 
shown above, §525 of the 1978 Bankruptcy law expressly 


15 Zwick v. Freeman, 373 F.2d 110, 115-17 (2d Cir.), cert. denied, 389 U.S. 835 
(1967); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 
1897-98 (1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), 
aff'd, 524 F.2d 1255, 1256-58 (5th Cir. 1975); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236, 255-59 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 
U.S. 830 (1974); and see In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 
2433-40 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer 
Foods Sales Co., 41 Agric. Dec. 1154, 1176-82 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 
1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1144-50 (1981); In re CB. 
Foods, Inc., 40 Agric. Dec. 961, 969 (1981), aff'd mem., 681 F.2d 804 (3d Cir. 
1982), cert. denied, No. 81-2207 (Oct. 4, 1982); In re Columbus Fruit Co., 40 Agric. 
Dec. 109, 115 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 
41 Agric. Dec. 89 (1982). 
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preserves the right of the Secretary to revoke a bankrupt’s license 
under the Perishable Agricultural Commodities Act because of 
debts dischargeable in bankruptcy. 

The Chairman of the House Committee on Agriculture, who 
proposed the amendment exempting the Perishable Agricultural 
Commodities Act and the Packers and Stockyards Act from the 
provisions of §525 of the 1978 Bankruptcy law, stated (123 Cong. 
Rec. 35671 (1977)): 

The Agriculture Committee has no quarrel with the basic 
philosophy underlying this provision which is to prevent 
discrimination against a person solely—and I emphasize the 
word “‘solely’—because that person has undergone bank- 
ruptcy. However, I am concerned that, without clarification, 
the section might be interpreted in such a way as to prevent 
the Secretary of Agriculture from carrying out his statutory 
responsibilities under the Perishable Agricultural Commodi- 
ties Act, the Packers and Stockyards Act, and the supplemen- 
tary packers and stockyards legislation contained in the Act 
of July 12, 1943, 7 U.S.C. 204. This amendment is simply 
designed to clarify the fact that section 525 does not in any 
way interfere with administration by the Secretary of Agricul- 
ture of these statutes. 

Other statements made at the same time by the Chairman of 
the House Committee on Agriculture are set forth above (pp. 
19-20) in the lengthy quotation from the Esposito case, including 
the Chairman’s statement that, under the Perishable Agricultural 
Commodities Act, “‘[flailure to pay can result in suspension of a 
license, and flagrant and repeated failure may result in revocation 
of a license” (123 Cong. Rec. 35672 (1977)). 

In addition, shortly before the House agreed to amend §525 of 
the 1978 Bankruptcy law by excepting the Perishable Agricultural 
Commodities Act and the Packers and Stockyards Act from the 
provisions that otherwise would have precluded license revoca- 
tions solely because of bankruptcy or debts dischargeable in 
bankruptcy, Mr. Panetta stated (123 Cong. Rec. 35672 (1977)): 

I commend the gentleman from Washington (Mr. Foley), the 
distinguished chairman of the Committee on Agriculture, for 
offering this amendment. As the gentleman knows, I will be 
offering a complementary amendment with regard to section 
303 that will in effect carry on the basic thrust of the 
gentleman’s amendment. 

The Perishable Agricultural Commodities Act is the main- 
stay of the fresh fruit and vegetable market. What these 
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amendments attempt to do is to restore the authority of the 

Secretary of Agriculture under that law. 

Shortly later, and immediately before the House agreed to the 
amendment excepting the Perishable Agricultural Commodities 
Act from §525, Mr. Butler stated (123 Cong. Rec. 35673 (1977)): 

Mr. BUTLER. Mr. Chairman, I would like to note that 
section 525 of the new Bankruptcy Code by its very terms 
applies only in situations in which government units, either in 
hiring or in administering licensing programs, discriminate 
solely on the basis of whether a person is, or has been, a 
bankrupt. The gentleman from Washington (Mr. Foley) cor- 
rectly points out that the section applies only where the 
discrimination is practiced “‘solely”’ on that basis. 

I am told that lawyers at the Agriculture Committee and in 
the General Counsel’s Office at the Department of Agricul- 
ture are nevertheless of the opinion that, without clarification, 
section 525 might be interpreted to prevent the Secretary 
from taking necessary regulatory actions under the Perishable 
Agricultural Commodities Act, the Packers and Stockyards 
Act, and the act of July 12, 1943, 7 U.S.C. 204. It is difficult 
for me to understand this interpretation. As noted in our 
report, it was never the intention of the Judiciary Committee 
to interfere with legitimate regulatory objectives. However, if 
section 525 is susceptible to such interpretations, I am glad 
of this clarification. 

Although §8(a) of the Perishable Agricultural Commodities Act 
(7 U.S.C. §499h(a)), which authorizes license revocation for fla- 
grant and repeated violations of the Act, or publication of a 
finding as to violations, was not amended in any manner by the 
1978 Bankruptcy law, and is not dependent upon any bankruptcy 
related considerations, Congress decided that in order to be sure 
that the Secretary’s authority would not be diminished, §525 of 
the 1978 Bankruptcy law should be amended to expressly 
authorize the continuation of the Secretary’s license revocation 
and violation publication authority under the Perishable Agricul- 
tural Commodities Act, where the violations involve debts dis- 
chargeable in bankruptcy. 

Accordingly, even if respondent’s financial condition had re- 
sulted in bankruptcy, that would have been no defense here. 

Respondent argues that it should be licensed and permitted to 
continue in business so that it will be able to repay the money 
owed to its creditors. Respondent has entered into agreements 
with all of its creditors (except perhaps one (Tr. 130-31)) under 
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which respondent will make an additional payment of $40,000 to 
the creditors, and thereafter make quarterly payments of 
$10,829.16 for 18 consecutive quarters (four and one-half years) 
until the entire debt is paid. Each agreement provides that no 
interest shall accrue on the debt as long as the quarterly 
payments remain current. In the event the corporation is unable 
to maintain the quarterly payments, Steven M. Oliverio, John J. 
Oliverio, and John D. Jackson agree to be personally liable and 
obligated for the debt of the corporation and agree to assume the 
repayment schedule of the corporation. 

Whether the corporate respondent or the individuals would be 
able to maintain such a debt repayment schedule would depend 
upon future circumstances. At the time of the hearing, respon- 
dent’s net profit was only $2,500 to $3,000 per month. 

Even if the repayment schedule could be maintained, since the 
creditors would be receiving no interest on the debt while it was 
being paid over a four and one-half year period, the creditors 
would, in effect, be receiving substantially less than the full 
payment originally contracted for. It has repeatedly been held 
that where a seller agrees to accept less than full payment of the 
original debt, e.g., because of the debtor’s bankruptcy, that does 
not constitute full payment, and does not negate a violation of the 
Act.!6 Inasmuch as respondent is unable to make full payment at 
this time, this case must be regarded as a “failure to pay’’ case 
rather than merely as a “‘slow pay”’ case. 

Even if (i) respondent’s arrangement with its creditors provided 
for full payment (i.e., including interest), and (ii) the arrangement 
provided for immediate repayment (so that this case would be a 
‘“‘slow pay” case rather than a “‘no-pay”’ case), it is well settled 
that an agreement to extend the time for payment made after the’ 
payment time has expired does not negate a prompt-payment 


16 In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1163-65 (1982), aff'd, 708 
F.2d 774 (D.C. Cir. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1136 
(1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 404 (1981), aff'd, 
668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Kafcsak, 39 
Agric. Dec. 683, 685 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 
41 Agric. Dec. 88 (1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 413-14 
(1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 810 (1978); In re 
Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1639-40 (1976), aff'd mem., 568 
F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing 
Co., 34 Agric. Dec. 1879, 1884-87 (1975); In re M. & H. Produce Co., 34 Agric. 
Dec. 700, 733-40 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 
920 (1977); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1887-88, 1892, 1896, 
1899-1900 (1974), aff'd, 524 F.2d 1255, 1258 (5th Cir. 1975). 
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violation.!17 Where a debtor is in serious financial condition, such 
as respondent, the creditors are, of course, in a very weak 
bargaining position with respect to changed payment terms (Tr. 
48). 

In cases such as this, it is typical for the creditors of the 
respondent to urge the Department to permit the violator to 
continue in business, so that the violator will be able to make 
additional payments to the creditors. However, the Secretary 
routinely rejects all pleas for leniency made by creditors since the 
Secretary must consider the broader public interest, involving 
thousands of suppliers and licensees throughout the country.!® If 
lenient sanctions were imposed in the case of serious and flagrant 
violations of the Act for the benefit of a few of respondent’s 
creditors, the sanctions would not have a strong deterrent effect 
and, therefore, such a policy would be contrary to the public 
interest. 

For the foregoing reasons, a finding should be published that 
respondent has committed repeated and flagrant violations of 
§2(4) of the Act. 

In addition, a license should not be issued to respondent since 
Steven M. Oliverio, acting as the president of respondent, and as 
a person who owns more than 10 percent of the stock of 
respondent, engaged in practices of the character prohibited by 
the Act because he was directly responsible for the decisions 
which resulted in respondent’s violations. 7 U.S.C. §499d(d); In re 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1133-53 (1981); In re 
Davila, 36 Agric. Dec. 696, 697-704 (1977) (corporate veil of 
applicant’s prior firm pierced to show that applicant had previ- 
ously committed violations); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236, 242-45, 269-70 (1973), aff'd, 491 F.2d 988 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974). 


17 In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1137-38 (1981); In re 
American Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1882 (1979), aff'd per curiam, 
630 F.2d 370, 373 (5th Cir. 1980), cert. denied, 450 U.S. 997 (1981); In re M. & H. 
Produce Co., 34 Agric. Dec. 700, 743 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). 

18 In re Bananas, Inc., 42 Agric. Dec. ___ (Mar. 25, 1983); In re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2441-42 (1982), appeal docketed, No. 82-3826 
(6th Cir. Dec. 23, 1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 746 n. 6 (1982); In 
re Catanzaro, 35 Agric. Dec. 26, 34-35 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467. 
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ORDER 


Respondent, Oliverio, Jackson, Oliverio, Inc., d/b/a Brotherhood 
Unlimited Co., has committed repeated and flagrant violations of 
§2(4) of the Perishable Agricultural Commodities Act (7 U.S.C. 
§499b(4)). 

Respondent’s application for a license is denied. 

The facts and circumstances set forth above shall be published. 

This order shall become effective on the 30th day after service 
on the respondent. 


APPENDIX 


Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 
(1974). [Excerpt omitted.—Ed.] 


MISCELLANEOUS ORDERS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


(No. 22,723) 


In re: MAGIC VALLEY POTATO SHIPPERS, INC. PACA Docket No. 
2-5671. Order issued July 6, 1983. 


ORDER 


Upon complainant’s request, and it appearing that the Decision 
and Order of October 28, 1981, has been affirmed by the United 
States Court of Appeals for the Ninth Circuit (702 F.2d 840) and 
that Court has remanded this matter back to this forum to set 
the date of the suspension during the active packing and shipping 
season, it is hereby ORDERED THAT: 

1. The Stay Order of November 16, 1981, is hereby vacated; 
and 

2. Respondent’s license, issued pursuant to the Perishable 
Agricultural Commodities Act, is suspended for thirty (30) days 
beginning October 31, 1983. 


(No. 22,724) 


In re: VEG-PRO DISTRIBUTORS. PACA Docket No. 2-6063. Order 
issued July 18, 1983. 
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ORDER DENYING LATE APPEAL 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.), 
in which Administrative Law Judge William J. Weber issued a 
default decision and order on May 20, 1983. 

Respondent received a copy of the default decision and order on 
June 6, 1983, which became final 35 days later (7 C.F.R. 
§1.142(c)), viz., on July 11, 1983. On July 12, 1983, one day after 
the default decision and order became final, respondent appealed 
to the Judicial Officer, to whom final administrative authority has 
been delegated to decide the Department’s cases subject to 5 
U.S.C. §§556 and 557 (7 C.F.R. §2.35).? 

Respondent’s appeal is denied since it is settled that the 
Judicial Officer has no jurisdiction to hear an appeal that is filed 
after it has become final. In re Dick, 42 Agric. Dec. ___ (June 28, 
1983) (order denying motion for relief); In re Petro, 42 Agric. Dec. 
921 (May 9, 1983); In re Brink, 41 Agric. Dec. 2146 (1982) (order 
dismissing appeal), reconsideration denied, 41 Agric. Dec. 2147 
(1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 792 (1981); In re 
Animal Research Center of Mass., Inc., 38 Agric. Dec. 379 (1978) 
(order denying late appeal); In re Cook, 39 Agric. Dec. 116 (1978) 
(order dismissing appeal). 

But even if the appeal could be considered, it would be rejected 
since it fails to comply with the requirements for an appeal set 
forth in the Rules of Practice. 7 C.F.R. §1.145(a). The appeal does 
not allege any errors of fact or law, but merely indicates a concern 
for the individual proprietor’s employment status, and expresses a 
desire ‘“‘to sit down with your department and discuss several 
things... .” 

For the foregoing reasons, respondent’s appeal is denied. 
Accordingly, the default decision and order filed May 20, 1983, is 
the final decision in this case. 


1 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§450c-450g), and Reorganization Plan No. 2 of 1953, 18 
Fed. Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s 
present Judicial Officer was appointed in January 1971, having been involved with 
the Department’s regulatory programs since 1949 (including 3 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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REPARATION DECISIONS 


(No. 22,725) 


SAM ANDREWS’ SONS v. SA-SO POULTRY SALES Co., INC. MTN 
VALENTINE Foops. PACA Docket No. 2-6248. Decided July 14, 
1983. 


Payment of undisputed amount. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely formal complaint was filed on January 27, 1983. 
Complainant seeks to recover $27,854.15 which amount is alleged 
to be the total purchase price for lettuce sold to and accepted by 
respondent between September 16, and October 12, 1982. Respon- 
dent filed an answer to the formal complaint on April 6, 1983, 
admitting that $12,000.00 of the amount claimed by complainant 
was due and owing to complainant on account of the transactions 
involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 
If after the respondent has filed his answer to the complaint, 
it appears therein that the respondent has admitted liability 
for a portion of the amount claimed in the complaint as 
damages, the Secretary... may issue an order directing the 
respondent to pay the complainant the undisputed 
amount... leaving the respondent’s liability for the disputed 
amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, 
respondent shall pay to complainant, as an undisputed amount, 
$12,000.00. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1, 1982, until paid. A failure 
to pay this amount within 30 days will constitute a violation of 
Section 2 of the Act. (7 U.S.C. 499b). 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the 
undisputed amount had been issued. 
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Copies of this order shall be served upon the parties. 


(No. 22,726) 


PEMBERTON PRODUCE, INC., v. SA-SO POULTRY SALES Co., INC. 
PACA Docket No. 2-6282. Decided July 14, 1983. 


Payment of undisputed amount. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely informal complaint was filed on November 19, 1982, and 
a formal complaint was filed on March 21, 1983. Complainant 
seeks to recover $13,964.25 which amount is alleged to be the 
total purchase price for four loads of lettuce sold to and accepted 
by respondent during the period September 15 through October 
11, 1982. Respondent filed an answer to the formal complaint on 
May 3, 1983, admitting that $1,960.40 of the amount claimed by 
complainant was due and owing to complainant on account of the 
transactions involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 
If after the respondent has filed his answer to the complaint, 
it appears therein that the respondent has admitted liability 
for a portion of the amount claimed in the complaint as 
damages, the Secretary... may issue an order directing the 
respondent to pay the complainant the undisputed 
amount... leaving the respondent’s liability for the disputed 
amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, 
respondent shall pay to complainant, as an undisputed amount, 
$1,960.40. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1, 1982, until paid. A failure 
to pay this amount within 30 days will constitute a violation of 
section 2 of the Act. (7 U.S.C. 499b). 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the 
undisputed amount had been issued. 
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Copies of this order shall be served upon the parties. 


(No. 22,727) 


ROYAL PACKING Co. v. SA-SO POULTRY SALES Co., INC., MTN 
VALENTINE Foops. PACA Docket No. 2-6285. Decided July 14, 
1983. 


Payment of undisputed amount. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tura] Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely formal complaint was filed on March 17, 1983. Complain- 
ant seeks to recover $29,869.75 which amount is alleged to be the 
total purchase price for six loads of lettuce sold to and accepted 
by respondent during the period September 15, through October 
11, 1982. Respondent filed an answer to the formal complaint on 
May 3, 1983, admitting that $21,468.25 of the amount claimed by 
complainant was due and owing to complainant on account of the 
transactions involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 
If after the respondent has filed his answer to the complaint, 
it appears therein that the respondent has admitted liability 
for a portion of the amount claimed in the complaint as 
damages, the Secretary... may issue an order directing the 
respondent to pay the complainant the undisputed 
amount... leaving the respondent’s liability for the disputed 
amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, 
respondent shall pay to complainant, as an undisputed amount, 
$21,468.25. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1 1982, until paid. A failure to 
pay this amount within 30 days will constitute a violation of 
section 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the 
undisputed amount had been issued. 

Copies of this order shall be served upon the parties. 
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(No. 22,728) 


MUTUAL VEGETABLE SALES v. CUMBERLAND PRODUCE Co., INC. 
PACA Docket No. 2-6100. Decided July 15, 1983. 


F.O.B. sale—Acceptance—Suitable shipping condition warranty—Reparation 
awarded. 


Complainant sold and shipped 400 cartons of ungraded lettuce to respondent who 
received the lettuce and by its handling of the shipment accepted the lettuce. 
Respondent failed to prove complainant breached the contract of sale by shipping 
lettuce which failed to make good delivery at contract destination. Therefore 
respondent is liable to complainant for full purchase price less the amount 
respondent has already paid complainant. Reparation awarded to complainant. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in connection with the 
sale of 400 cartons of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The amount claimed as 
damages in the formal complaint does not exceed $15,000.00, and, 
therefore, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure, the verified pleadings of the parties are a part of 
the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given the opportunity 
to file evidence in the form of verified statements. Complainant 
filed an opening statement. However, respondent did not file an 
answering statement. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation whose 
address is P.O. Box 1996, Salinas, California. 

2. Respondent, Cumberland Produce Co., Inc., is a corporation 
whose address is P.O. Box 25025, Nashville, Tennessee. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about January 20, 1982, complainant sold to respond- 
ent 400 cartons of ungraded lettuce at $15.00 per carton, plus 65 
cents cooling, or a total price of $6,260.00, f.o.b. The following 
stipulations were made as conditions of the contract: “DUE TO 
WIDE FREEZE DAMAGE GOOD DELIVERY APPLIES TO 
THIS SALE EXCEPT FOR BLISTERING OR PEELING OR 
RUSTY BROWN DISCOLORATION”, and “ALL SALES F.O.B. 
NO GRADE CONTRACT GOOD DELIVERY STANDARDS 
APPLY EXCLUDING BRUISING AND/OR DISCOLORATION 
FOLLOWING BRUISING”. 

4. On or about January 20, 1982, complainant shipped the 
lettuce from a loading point in Arizona to respondent in Nash- 
ville, Tennessee. The bill of lading stated that at time of loading 
pulp temperatures were 35° to 36°F, and specified that tempera- 
tures during transit be maintained at 35° F. 

5. The contract between the parties was negotiated by a broker, 
Warren M. Freegood of Carmel, California. 

6. The lettuce arrived at Nashville, Tennessee on Saturday, 
January 23, and 200 cartons of such lettuce were rejected by one 
of respondent’s customers. Respondent then resold these 200 
cartons of lettuce to Atlanta Big Boy Mgmt., Inc., of Atlanta, 
Georgia and shipped the lettuce to such customer. 

7. The 200 cartons of lettuce arrived at the place of business of 
respondent’s customer in Tucker, Georgia on January 24, 1982, 
and were federally inspected on Monday, January 25, 1982, with 
the following results in relevant part: 


MARKET: Tucker, Ga.; DATE: January 
25, 1982; HOUR: 12:25 P.M. 


WHERE INSPECTED: Applicant’s cooler 
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Products Inspected: 


Condition of Load: 


Condition of Pack: 


Temperature of Product: 


Size: 
Quality: 


Condition: 


Iceberg LETTUCE in cartons 
printed ‘Merrill Farms Brand, 
Iceberg Lettuce, Merrill 
Farms, Salinas, California, 
93901, 2 Doz. Heads, Produce 
of U.S.A.” Applicant states 
200 cartons 

Stacked at above location, on 
pallets. 

Tight. Net Wt. per carton 
ranges from 32 to 46 pounds, 
average 42.66 pounds. 

Range 42 to 44°F. 

Fairly uniform. 

Mostly clean, many fairly 
clean, generally fairly well 
trimmed and head leaves 
green color. Average 49% hard 
or firm, 51% fairly firm. Grade 
defects average 5%, poorly 
trimmed (8 to 10 wrapper 
leaves). 

Heads or portions of heads 
not affected by condition fac- 
tors are fresh and crisp. Wrap- 
per leaves: Serious damage by 
yellow wrapper leaves ranges 
from 3 to 9 heads in most 
cartons, none in some, average 
21%. Decay averages less than 
1%. Head leaves: Damage by 
Tipburn averages 3%. No de- 
cay. 

Meets quality requirements 
but fails to grade US No 1 
only account of condition. 
Applicant states above lot un- 
loaded from Miss. 2590 TL. 
Net weight per carton deter- 
mined and reported at appli- 
cant’s request. Average tare 
weight per carton is 3 pounds. 
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8. Respondent submitted an accounting dated “‘April, 1982” 
showing 200 cartons of lettuce sold at $17.55 per carton for a 
total of $3,510.00 and 200 cartons of lettuce sold at $7.75 per 
carton for a total of $1,550.00, or total gross sales of $5,060.00. 
Respondent deducted freight on 400 cartons at $2.75, or a total of 
$1,100.00, USDA inspection $48.40, and a commission of 15%, or 
$759.00. Total charges were $1,907.40 and the net proceeds 
remitted to complainant were $3,152.60. 

9. The formal complaint was filed on June 18, 1982, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent in its answer denies that it accepted the 400 
cartons of lettuce, but the record shows conclusively that such 
lettuce was accepted by respondent when respondent diverted 200 
cartons of the lettuce to its customer in the Atlanta, Georgia 
area, and disposed of the remaining 200 cartons in the Nashville 
area. Since respondent accepted the lettuce it became liable to 
complainant for the full purchase price thereof less any damages 
resulting from any breach of contract proved by respondent. 

The suitable shipping condition warranty provided in the 
regulations in connection with an f.o.b. contract is expressly 
stated by the regulations to “assure delivery without abnormal 
deterioration at the contract destination agreed upon between the 
parties’’ (See 7 CFR 46.43(j)). We have held many times that the 
warranty is not applicable where a contract destination is not 
specified. See Sanbon Packing Co. v. Spada Distributing Co., Inc., 
28 A.D. 230 (1969). Although the warranty is not strictly 
speaking applicable at any point other than destination, we have 
on occasion looked at the condition of a commodity at some point 
other than contract destination in order to determine whether the 
commodity would have been abnormally deteriorated at the 
destination specified by the contract. See Corte & Sons v. Lerner 
& Sons, 14 A.D. 320, at 325 (1955) (Clearly, then, the existence 
of 5 to 35%, average 13%, Slimy Soft Rot in [the car] on May 5, 
1953, at Pittsburgh, is such an abnormal condition that it 
necessarily must follow that the potatoes would have been 
abnormally deteriorated upon arrival at Chicago on May 4, 1953, 
had they been shipped as originally specified in the contract’’); 
and United Packing Co. v. Schoenburg, 13 A.D. 175, at 179 (1954) 
(degree of deterioration found in Atlanta one day after car would 
have arrived in Chicago did not “necessarily [indicate] that the 
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canteloupes would have been abnormally deteriorated upon arrival 
at Chicago’). Since the warranty by its terms only applies to 
condition at contract destination, the condition at some other 
point can be used to show a breach only when consideration of 
such condition, together with time and temperature factors, make 
it clear that the commodity would not have made good delivery at 
the original contract destination. In this case the federal inspec- 
tion in Atlanta was made two days following the time of delivery 
at contract destination in Nashville. In addition the temperatures 
disclosed by such inspections were somewhat high, and the 
inspection only covered one half of the lot of lettuce. If we assume 
that the other 200 cartons of lettuce had zero condition defects (a 
not unwarranted assumption considering the resale price of such 
lettuce as shown by respondent’s accounting), then the total 
quantity of serious damage by yellow wrapper leaves for the 
entire 400 carton lot would be 102%, or only 1%% in excess of 
what is allowed under the good delivery standards for no grade 
lettuce. (See 7 CFR 46.44(a)(2)) We cannot say in view of the time 
and temperature factors involved that the subject lettuce would 
not have increased in condition defects between Nashville and 
Atlanta to account for more than this 142%. Accordingly, we are 
unable to find that complainant breached the contract of sale by 
shipping lettuce which failed to make good delivery at contract 
destination in Nashville, Tennessee. 

Since respondent accepted the lettuce, and has failed to prove a 
breach of contract on the part of complainant, respondent is liable 
to complainant for the full purchase price of the lettuce or 
$6,260.00 less the amount of $3,152.60 which respondent has 
already paid complainant, or a net amount of $3,107.40. Respon- 
dent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,107.40, with interest thereon 
at the rate of 13% per annum from February 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 22,729) 


MILLS DISTRIBUTING COMPANY v. SA-SO POULTRY SALES Co., 
INC., MTN VALENTINE Foops. PACA Docket No. 2-6283. De- 
cided July 15, 1983. 


Payment of undisputed amount. 
Decision by Donald A. Campbell, Juidicial Officer. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely informal complaint was filed on November 22, 1982 and 
a formal complaint was filed on March 17, 1983. Complainant 
seeks to recover $13,462.80 which amount is alleged to be the 
total purchase price for four loads of lettuce sold to and accepted 
by respondent during the period September 17, through October 
15, 1983. Respondent filed an answer to the formal complaint on 
May 3, 1983, admitting that $2,874.60 of the amount claimed was 
due and owing to complainant on account of the transactions 
involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 
If after the respondent has filed his answer to the complaint, 
it appears therein that the respondent has admitted liability 
for a portion of the amount claimed in the complaint as 
damages, the Secretary... may issue an order directing the 
respondent to pay the complainant the undisputed 
amount... leaving the respondent’s liability for the disputed 
amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, 
respondent shall pay to complainant, as an undisputed amount, 
$2,874.60. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1 1982, until paid. A failure to 
pay this amount within 30 days will constitute a violation of 
section 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the 
undisputed amount had been issued. 
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Copies of this order shall be served upon the parties. 


(No. 22,730) 


SHELTON’S FRUIT STOP v. MAGIC VALLEY POTATO SHIPPERS, 
Inc. PACA Docket No. 2-5923. Decided July 20, 1983. 


F.0.B. sale as to price—Delivered sale as to grade and condition—Contract 
terms—Rejection, timely and rightful—Damages—Reparation awarded. 


Respondent sold a truckload of potatoes to complainant. Prior to shipment the 
potatoes were Federally inspected. Upon arrival at complainants place of business 
the potatoes were once again Federally inspected and failed to make grade. 
Complainant offered to unload the potatoes with a price adjustment. However 
respondent insisted on full price, therefore complainant rejected the shipment. 
Respondent ordered the truck away from complainants place of business and sold 
the potatoes elsewhere. Complainant purchased similar potatoes to replace those 
rejected and informed respondent they were doing so and would bill respondent for 
any cost in excess of the contract price for respondent’s potatoes. 


The contract terms were accurately reflected in the broker’s memorandum of sale 
as F.O.B. prices, delivered sale as to grade and condition at destination. It is 
concluded from a preponderance of the evidence that complainant’s rejection was 
timely. Complainant’s rejection was also rightful because it is found that the 
truckload failed to make grade. It is also concluded that the destination inspection 
covered the same potatoes shipped by respondent, and that such potatoes had not 
been tampered with prior to inspection. Reparation was awarded to complainant. 
Respondents counterclaim was dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $212.50 
in connection with the sale by respondent to complainant of a 
truckload of potatoes in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. In addition, a supplementary report of investiga- 
tion was served upon both parties. A copy of the formal 
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complaint was served upon respondent which filed an answer 
thereto denying liability to complainant and asserting a counter- 
claim in the amount of $1,011.25 arising out of the same 
transaction. Complainant filed a reply to the counterclaim. 

The amount involved herein does not exceed $15,000.00 and the 
shortened method of procedure provided in the Rules of Practice 
(7 CFR 47.20) is therefore applicable. Under this procedure, the 
verified pleadings of the parties are considered a part of the 
evidence in the case as is the Department’s report of investigation 
and supplementary report of investigation. In addition, the 
parties were given an opportunity to file evidence in the form of 
sworn statements. Respondent filed an answering statement and 
complainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James C. Shelton 
and Ronald E. Shelton, doing business as Shelton’s Fruit Stop, 
whose address is 1832 S. 11th St., Niles, Michigan. At the time of 
the transaction involved herein complainant was licensed under 
the Act. 

2. Respondent, Magic Valley Potato Shippers, Inc., is a corpo- 
ration whose address is P.O. Box 585, Paul, Idaho. At the time of 
the transaction involved herein respondent was licensed under the 
Act. 

3. On or about December 18, 1980, respondent sold to com- 
plainant 450 master containers of five 10 lb. mesh bags of U.S. 
No. 1 Idaho Russet potatoes at $11.50 f.o.b.; 300 master 
containers of five 10 lb. Polybags of U.S. No. 1 Idaho Russet 
potatoes at $11.00 f.o.b.; and 50 master containers of ten 5 lb. 
Polybags of U.S. No. 1 Idaho Russet potatoes at $12.50 f.o.b. The 
terms of sale were “f.o.b. prices, delivered sale as to grade and 
condition at destination’. 

4. On December 19, 1980, between the hours of 8:30 a.m. and 
11:30 a.m. the potatoes which were the subject of the contract 
between respondent and complainant were Federally inspected at 
respondent’s place of business in Paul, Idaho, with the following 
results in relevant part: 
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CARRIER: 
INITIAL AND NO.: 


AMOUNT OF ICE OR 
TYPE OF REFRIGERA- 
TION: 

Paper on Ribbed Metal 
Floor 

PRODUCT: 

BRAND OR STAMPING: 


MANIFESTED: 

TYPE AND SIZE OF CON- 
TAINER: 

SIZE: RANGE: 

SOFT ROT: 

GRADE: 

PRODUCT: 

BRAND OR STAMPING: 
MANIFESTED: 

TYPE AND SIZE OF CON- 
TAINER: 

SIZE: 


SOFT ROT: 

GRADE: 

PRODUCT: 

BRAND OR STAMPING: 
MANIFESTED: 

TYPE AND SIZE OF CON- 
TAINER: 

SIZE: RANGE: 

SOFT ROT: 

GRADE: 

Each Lot Clean. 


Refrig. Sem. TRAILER 
Neb 2713 


temp Unit ‘off’ 


R. Burbank Potatoes 

U.S. No. 1 Delish & Sun Val- 
ley 

2375 


10 lb. Mesh Sax in Master 
Gen. 2 in. or 4 oz. to 9 oz. 
None 

U.S. No. 1 2 in. or 4 oz. Min. 
R. Burbank Potatoes 

U.S. No. 1 Delish 

500 


5 lb. Film Sax in Master 
RANGE: Gen. 2 in. or 4 oz. to 
8 oz. 

None 

U.S. No. 1 2 in. or 4 oz. Min. 
R. Burbank Potatoes 

U.S. No. 1 Delish 

1625 


10 lb. Film Sax in Master 
Gen. 2 in. or 4 oz. to 8 oz. 
None 

U.S. No. 1 2 in or 4 oz. Min. 
Meets M.O. 945 


5. The potatoes arrived at complainant’s place of business in 
Niles, Michigan, sometime after the hour of 7:00 a.m. on 
December 23, 1980. At 1:30 p.m. on the same date the potatoes 
were Federally inspected at complainant’s place of business with 
the following results in relevant part: 
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TRAILER LIC.: 
KIND: 
WHERE INSPECTED: 


Condition of Equipment: 


Products Inspected: 


Condition of Load: 


Temperature of Product: 


Size: Each lot: 


Quality: Each lot: 


Condition: Each lot: 


See ‘Remarks’ 

/Mechanical Refrig. 

1832 S. 11th Street. 
Temperature controls not in 
operation. 

Long russet POTATOES in 
film bags or open mesh bags 
“10 Ibs net wt. U.S. NO. 1,” 
and placed in master bags 
printed ‘‘5-10lbs, ‘‘and all con- 
tainers printed ‘Delish’ or, 
“Sun Valley Brand,” and each 
also printed ‘‘Magic Valley Po- 
tato Shippers Inc., Paul, 
Idaho, Produce of U.S.A.” Ap- 
plicant states consists of 850 
master containers. See ‘Re- 
marks” 

Through lengthwise and cross- 
wise 5 rows, 7 layers. 

Nearest rear door: Top 38° 
and bottom 42°F. 

Generally ranges from 2 
inches in diameter or 4 ounces 
to 20 ounces mostly 6 to 15 
ounces in weight. No unders- 
ize. 

Mature, clean, fairly well to 
well shaped. ‘‘Delish’’ lot: 
Grade defects average 5% con- 
sisting of shatter bruises. 
“Sun Valley” lot: Grade de- 
fects within tolerance. 

Firm. Delish lot: Damage by 
Internal Black Spot range 
from 8% to 35%, average 
25%. Damage by Fusarium 
Tuber Rot (dry or moist type) 
average 1%. Sun Valley lot: 
Damage by Internal Black 
Spot average 2%. Each lot: No 
soft rot. 
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“Sun Valley” lot: U.S. No. 1 
Size A 2 inches. minimum. 
“‘Delish” lot: Meets quality re- 
quirements but fails to grade 
U.S. NO. 1 Size A, 2 inches 
minimum only on account of 
condition. 

Remarks: Inspection and certificate re- 
stricted to product and lading 
in all layers of 1 stack nearest 
rear doors and upper 3 layers 
of next 15 stacks. Applicant 
states trailer also contains 
other potatoes not offered for 
inspection. License plate not 
accessible at time of inspec- 
tion. 


6. After completion of the Federal inspection at 1:30 p.m. on 
December 23, 1980, complainant contacted the broker, Don 
Schaub of Wm. Schaub & Co., Indianapolis, Indiana, who had 
negotiated the contract between the parties and told the broker 
that complainant would be willing to unload the potatoes with an 
adjustment in price. Mr. Schaub in turn contacted the shipper 
who refused to make any allowance and stated that the buyer 
should take the potatoes for the full price or the potatoes would 
be placed elsewhere. At this point complainant rejected the 
potatoes and such rejection was communicated to respondent on 
the afternoon of December 23, 1980. 

7. Respondent ordered the truck away from complainant’s place 
of business and on December 24, 1980, the subject potatoes were 
sold through S and S Brokerage Co., of Grand Rapids, Michigan, 
to J.A. Bestaman Company of Grand Rapids, Michigan, for a 
total amount of $5,692.50. Freight on the potatoes was paid in 
the amount of $1,766.25, brokerage in the amount of $106.25, and 
respondent received a net amount of $3,820.00. 

8. On December 24, 1980, at 10:12 a.m. EST. complainant sent 
respondent the following telegram: 

ATTN GUS BLASE 

PLEASE NOTE. WE REJECTED YOUR LOAD OF POTA- 

TOES RECEIVED 12-23-80. THEY FAILED TO MAKE 
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GRADE DUE TO CONDITION DEFECTS PER USDA 

INSPECTION WE ARE BUYING LOAD TO COVER AND 

BILLING YOU FOR DIFFERENCE 

MIKE SHELTON 

SHELTON’S FARM MARKET 

1832 SOUTH 11 ST 

NILES MI 49120 

9. Complainant purchased similar potatoes to replace those 
rejected. Complainant’s cost for the replacement potatoes was 
$.25 per container in excess of the contract price for respondent’s 
potatoes, or a total of $212.50. 

10. The informal complaint was filed on February 19, 1981, 
which was within nine months after the cause of action herein 
accrued. 


CONCLUSIONS 


The parties have argued about and submitted evidence pertain- 
ing to numerous matters surrounding the subject potato transac- 
tion. These matters can be resolved into four principal is- 
sues: first, what were the contract terms; second, was the 
rejection timely; third, were the potatoes received the same 
potatoes as those shipped; and fourth, was the rejection wrongful. 

Complainant submitted a copy of the broker’s standard memo- 
randum of sale issued by Wm. Schaub & Co. which states that 
the terms of sale were ‘‘f.o.b. prices, delivered sale as to grade and 
condition at destination.’’ Respondent states that this broker’s 
memorandum of sale was not mailed until December 29, 1980. 
However, in a letter to the Department, which was made a part of 
the report of investigation, respondent admitted that the mailing 
date on the envelope which contained the memorandum of sale 
was blurred. Respondent also stated: 

The confirmation was rejected and returned to Schaub on the 

date of receipt, no copy of the noted rejection was made, only 

the envelope (Exhibit #1) was retained... 

Respondent submitted no evidence other than its statement 
quoted above that the confirmation was returned to the broker. 
The Department’s supplemental report of investigation included a 
letter from the broker which stated in relevant part as follows: 

During the period of 5/14/79-12/18/80, acting as a broker we 

sold a total of eight orders for Magic Valley Potato Shippers, 

Inc., Paul, Idaho (copies of Broker’s Standard Memorandum 

of Sale attached). All of the eight sales were made “F.O.B. 
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prices, delivered sale as to grade and condition at destina- 

tion’ and copies of the memorandum of sale were mailed to 

the shipper and buyer the same day. 

The supplemental report of investigation included copies of the 
eight memorandums of sale. We conclude on the basis of all of the 
evidence that the broker’s memorandum of sale accurately reflects 
the contract terms agreed upon between the parties. 

Respondent contends that complainant’s rejection was ineffec- 
tive because it was untimely. Respondent states that the potatoes 
arrived at complainant’s place of business on December 22, 1980, 
and that rejection did not take place until December 24, 1980. 
However, respondent’s reason for alleging a December 22 arrival 
is an alleged report by the truck driver to respondent. Respondent 
did not submit any statement from the truck driver, and 
complainant has submitted sworn statements by James C. 
Shelton, a partner of complainant’s firm, Donald L. Shelton, 
Receiving Supervisor, J. Michael Shelton, Wholesale Manager and 
Buyer, and Max Robertson, Wholesale Sales Manager, all of 
whom state that the truck arrived at complainant’s place of 
business on the morning of December 23, 1980. Complainant also 
states that its receiving hours do not begin until 7:00 am. We 
therefore conclude that the truck arrived either at or after 7:00 
a.m. on the morning of December 23, 1980. 

Respondent points to the telegram dated December 24, 1980, as 
evidence of the fact that the rejection by complainant took place 
on December 24. However, such telegram does not state that the 
rejection took place on December 24, nor must we necessarily 
conclude that such telegram was the only notice of rejection given 
by complainant. In fact, complainant contends that it notified the 
broker immediately after the completion of the inspection at 1:35 
p.m. on December 23. While notice to the broker does not 
constitute notice to the shipper (See Mutual Veg. Sales v. 
Lampros Bros., 37 A.D. 667 (1978)), complainant states that when 
it called the broker it offered to unload the potatoes with an 
adjustment in price, and that this message was conveyed to 
respondent, and respondent’s reply was received back rejecting 
the offer, and stating that complainant should take the potatoes 
at the full price or that respondent would place them some where 
else. While respondent denies complainant’s contentions concern- 
ing an offer of an adjustment, respondent does admit giving the 
driver instruction to leave with the load because respondent 
concluded that complainant had rejected the load. We conclude 
from all of the evidence that complainant has met its burden of 
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proving by a preponderance of the evidence that a timely rejection 
took place. 

Respondent next contends that the potatoes covered by the 
Federal inspection at destination were not the same potatoes as 
those inspected at point of origin. In fact, respondent also 
contends that complainant fraudulently seeded the potatoes which 
arrived on December 23, with larger potatoes than those shipped, 
and with potatoes which contained the condition defects noted on 
the destination inspection. The only basis in the record given by 
respondent for alleging such fraud is the difference in size and 
weight shown between the Federal inspection at shipping point 
and the Federal inspection at destination. While this difference in 
size and weight is certainly real, we consider respondent’s 
allegation of fraud based solely upon such difference to be totally 
unwarranted. In partial explanation of the discrepancy between 
the two inspections it should be noted that the grade designated 
on the origin inspection “GRADE: U.S. No. 12 inch. or 4 oz. 
Min.”’, together with the size designation “RANGE: Gen. 2 in. or 
4 oz. to 9 oz.” or in some instances “to 8 oz.’”’ allows for a 
tolerance of 10% of the potatoes to be above the specified sizes. 
(See Potatoes, Market inspection Instructions, November, 1976, P. 


17) However, it must be admitted, that the size designation on 


“é 


the destination inspection ‘“‘... mostly 6 to 15 ozs. in weight” 
would seer to indicate that the number of oversize potatoes 
present exceeded the tolerance. The most probable explanation for 
the discrepancy is simply that the descriptive language used by 
the inspector at destination was imprecise. 

Respondent also points to the fact that the inspection at 
destination does not disclose the license plate of the truck on 
which the potatoes were inspected, and asked that we conclude 
that it was a different truck from that on which respondent 
shipped its potatoes. The obvious answer to this objection by 
respondent is the fact that respondent ordered the truck away 
from complainant’s place of business and had the load resold by 
respondent’s own agents. Thus, respondent had ample opportu- 
nity to inspect the license tag on the truck, and to determine 
whether or not it was the same truck. Nowhere does respondent 
contend that it did examine the license plate so as to be able to 
offer proof that a different truck was inspected at destination. We 
also note that nowhere does respondent offer any explanation as 
to why the brands disclosed by the destination inspection were 
the same brands as those which respondent shipped. We conclude 
that the destination inspection covered the potatoes shipped by 
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respondent, and that such potatoes had not been tampered with 
prior to inspection. 

The next question concerns whether the rejection by complain- 
ant was warranted in view of the condition disclosed by the 
inspection at destination. Respondent contends throughout the 
proceeding that the restricted inspection covered only 108 contain- 
ers of potatoes. However, the inspection shows that there were 
five rows of potatoes, seven layers deep, and that all the potatoes 
in the first stack nearest the rear doors were inspected, and that 
the upper three layers of the next 15 stacks were inspected. It is 
very easy to compute from this data that a total of 260 master 
containers of potatoes were subjected to the restricted inspection. 
The origin inspection shows that at least half and probably much 
more than half of the potatoes shipped were of the ‘‘Delish’’ lot. 
Considering the range of internal black spot found in the ‘“‘Delish”’ 
lot as disclosed by the restricted Federal destination inspection, 
we find that the entire truckload failed to make grade. Conse- 
quently, complainant’s rejection was rightful. 

The Uniform Commercial Code, Section 2-711, provides in 
relevant part that: 

(1) Where the... buyer rightfully rejects ... then with respect 

to any goods involved ...the buyer may cancel and whether 

or not he has done so may in addition to recovering so much 
of the price as has been paid. 
(a) “‘cover’’ and have damages under the next section as 
to all the goods affected whether or not they have been 
identified to the contract... 

The next section of the Code (2-712) provides in relevant part 

that: 

(1) After a breach within the preceding section the buyer may 

“cover” by making in good faith and without unreasonable 

delay any reasonable purchase of or contract to purchase 

goods in substitution for those due from the seller. 

(2) The buyer may recover from the seller as damages the 

difference between the cost of cover and the contract price 

together with any incidental or consequential damages as 
hereinafter defined (Section 2-715), but less expenses saved in 
consequence of the seller’s breach. 

Complainant effectuated a prompt purchase of similar merchan- 
dise at only a $.25 per container difference in cost over the cost 
under its contract with respondent. The total difference between 
the two contracts amounts to $212.50. There were no incidental or 
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consequential damages, and no expenses were saved in conse- 
quence of the seller’s breach. Accordingly, we conclude that 
respondent’s failure to pay complainant the amount of $212.50 is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. Since we have found 
complainant’s rejection to be rightful respondent’s counterclaim 
should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant as reparation, $212.50, with interest thereon 
at the rate of 13% per annum from January 1, 1981, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,731) 


SUN WORLD INTERNATIONAL, INC. v. SA-SO POULTRY SALES Co., 
Inc. PACA Docket No. 2-6284. Decided July 20, 1983. 


Payment of undisputed amount. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely informal complaint was filed on November 29, 1982 and 
a formal complaint was filed on February 23, 1983. Complainant 
seeks to recover $8,761.50 which amount is alleged to be the total 
purchase price for two loads of lettuce sold to and accepted by 
respondent on September 11, and October 19, 1982. Respondent 
filed an answer to the formal complaint on May 3, 1983, 
admitting that $4,425.75 of the amount claimed by complainant 
was due and owing to complainant on account of the transactions 
involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g (a)) provides in part: 

If after the respondent has filed his answer to the complaint, 

it appears therein that the respondent has admitted liability 

for a portion of the amount claimed in the complaint as 
damages, the Secretary... may issue an order directing the 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1194 


respondent to pay the complainant the undisputed 

amount ... leaving the respondent’s liability for the disputed 

amount for subsequent determination. 

Accordingly, under the authority of the above quoted section, 
respondent shall pay to complainant, as an undisputed amount, 
$4,425.75. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from November 1, 1982, until paid. A failure 
to pay this amount within 30 days will constitute a violation of 
section 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the 
undisputed amount had been issued. 

Copies of this order shall be served upon the parties. 


(No. 22,732) 


PRODUCE SPECIALISTS OF ARIZONA, INC. v. GULFPORT TOMA- 
TOES, INc. PACA Docket No. 2-6106. Decided July 21, 1985. 


F.0.B. sale—Acceptance—Suitable shipping condition warranty—Untimely notice 
of breach of warranty—Reparation awarded. 


Complainant sold and shipped a truckload of tomatoes to respondent who 
unloaded and stored the tomatoes at its place of business. Three days later 
respondent notified the broker of a breach of warranty due to decaying condition 
of the tomatoes, which must be deemed as untimely notice. Respondent obtained a 
federal inspection of the shipment eight days after its arrival, which is virtually 
worthless for showing the condition of the tomatoes at the time of delivery. 
Therefore respondent accepted the tomatoes and failed to prove a breach of the 
suitable shipping condition warranty on the part of the complainant. Reparation 
was awarded to complainant. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Bobby Joe Randall, Gulfport, Mississippi, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant sought an 
award of reparation in the amount of $8,890.50 in connection with 
the sale of a truckload of tomatoes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, in effect 
admitting liability to complainant in the amount of $5,320.25, and 
denying liability for the remaining amount. On October 14, 1982, 
an order was issued requiring that respondent pay complainant 
the undisputed amount of $5,320.25. Under the terms of section 
7(a) of the Act (7 U.S.C. 499g(a)) respondent’s liability for the 
remaining disputed amount is left for subsequent determination in 
the same manner and under the same procedure as if no order for 
the payment of the undisputed amount had been issued. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000.00, and accordingly the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are a part of the evidence in the case as is 
the Department’s report of investigation. In addition, the parties 
were given the opportunity to file evidence in the form of verified 
statements. Complainant filed an opening statement. Respondent 
did not file an answering statement. Complainant also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Produce Specialists of Arizona, Inc., is a 
corporation whose address is P.O. Box 1483, Nogales, Arizona. 

2. Respondent, Gulfport Tomatoes, Inc., is a corporation whose 
address is P.O. Box 999, Gulfport, Mississippi. At the time of the 
transaction involved herein respondent was licensed under the 
Act. 

3. On or about February 26, 1982, complainant sold to respon- 
dent, f.o.b., 1,104 cartons of tomatoes as follows: 576 cartons of 
mature green, extra large to larger, “Little Donkey’’ brand at 
$8.50 per carton; and 528 cartons of mature green large, “‘little 
donkey” brand at $7.00 per carton, plus $.25 per carton for 
palletization and $22.50 for a Ryan recorder or a total of 
$8,890.50. 

4. On February 26, 1982, at 7:30 p.m., complainant shipped 
from loading point in Nogales, Arizona, to respondent in Gulfport, 
Mississippi, by truck, the tomatoes covered by Finding of Fact 3. 
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5. The contract between the parties was negotiated through a 
broker, Bert King, Inc., of Nogales, Arizona. 

6. The truckload of tomatoes was unloaded at respondent’s 
place of business in Gulfport, Mississippi, on March 1, 1982. 
Respondent reported trouble in the tomatoes to the broker on 
March 4, 1982, and was advised to secure a Federal inspection. A 
federal inspection was made of the tomatoes on March 9, 1982, at 
10:35 am., at the place of business of respondent with the 
following results in relevant part: 


WHERE INSPECTED: Applicant’s Cold Stge. 

Products Inspected: Tomatoes in cardboard cartons 
printed ‘Little Donkey Toma- 
toes, P.R.I. Sales Nogales, 
Ariz. Produce of Mexico, Net 
Wt. 30 Lbs.’ also stamped 
“5x6” or “6x6”. Applicant 
states 854 cartons. 

Condition of Load: Stacked in applicant’s cooler. 

Condition of Pack: Well filled. 

Temperature of Product: Both lots: 59°F, 57°F, 59°F 
in various locations in cooler. 

Cond: 5x6 lot: Average approxi- 
mately 10% green and break- 
ers, 5% pink and turning and 
50% light red and red. Dam- 
age by sunken discolored areas 
affecting shoulders range from 
2 to 8%, average 5%. Soft 
range from 2 to 16% average, 
10%. Decay range from 2 to 
40%, average 27%. 6x6 lot: 
Average approximately 25% 
green and breakers, 10% 
pink and turning and 30% 
light red and red. Damage by 
sunken discolored areas range 
from 4 to 8%, average 6%. 
Soft ranges from 2 5o(sic) 
10%, average 7%. Decay 
ranges from 2 to 40%, average 
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26%. All lots decay in (sic) 
Sour Rot and Bacterial Soft 
Rot generally in advanced 
stages. 

Remarks: Applicant states above stock 
received by trailer. 


7. The formal complaint was filed on June 22, 1982, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s defense to complainant’s action herein is the 
allegation that complainant breached the contract of sale by 
supplying tomatoes which arrived in a deteriorated condition. In 
other words respondent alleges a breach of contract based upon 
an alleged violation of the warranty of suitable shipping condition 
applicable in f.o.b sales. There are two problems which preclude us 
from finding such a breach of contract on the part of complainant. 
First, we have found on the basis of all of the evidence that the 
tomatoes were unloaded at respondent’s place of business on 
March 1, 1982. It is probable that the tomatoes arrived on the 
preceding day, February 28, 1982, since complainant alleged that 
such was the arrival date, and respondent failed to deny this 
allegation. Respondent states that it examined the tomatoes while 
they were unloading, and noted decay and leaking tomatoes in 
almost every box at that time. However, respondent also states 
that it did not start processing the tomatoes until March 4, 1982. 
Respondent further states that it was at this point “when the 
situation presented itself as hopeless, despite our earnest efforts, 
it was decided to see about procuring a U.S.D.A. inspection.” 
From all of the evidence of record we have concluded that it was 
at this point, March 4, 1982, that respondent gave its first notice 
of a breach of contract to the broker. Even if the broker 
communicated this notice of breach promptly to complainant 
(which it apparently did) such notice, coming as it did three days 
following the unloading of the tomatoes and respondent’s discov- 
ery of the decayed condition of the tomatoes, must be deemed to 
be untimely. Tomatoes are a highly perishable commodity, and 
notice of breach should be given as soon as possible. As we stated 
in Spudco, Inc. v. Yick Lung Co., Inc., 36 A.D. 715 (1977): 

...@ buyer, in order to claim a breach of warranty by the 

seller, must notify the seller of the alleged breach within a 
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reasonable time after discovery thereof, or be barred from any 
remedy. This rule is set forth in Section 2-607(3)(a) of the 
Uniform Commercial Code (UCC). Its purpose, as stated in a 
comment to that section, is to prevent commercial bad faith. 
If the seller is notified of the alleged breach within a 
reasonable time after the buyer takes possession, it can 
ascertain for itself the nature and extent of the breach, in 
accordance with UCC Section 2-515, which gives either party, 
upon reasonable notification to the other, the right to inspect, 
test and sample the goods or have a third party perform such 
functions in order to ascertain facts and preserve evidence. 


In that case, involving chipping potatoes which are not as 
perishable as tomatoes, we found that notice given seven days 
after arrival was unreasonable, and barred the respondent from 
any remedy. 

The second problem with respondent’s defense is that even if 
notice had been prompt, the inspection of the tomatoes coming as 
it did eight days after their arrival, cannot be used to show the 
condition of the tomatoes at the time of arrival. The warranty of 
suitable shipping condition ‘“‘means that the commodity, at time 
of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon between the parties.’’ Obviously the time of delivery is the 
crucial time for determining whether there was a breach of the 
warranty of suitable shipping condition. An inspection of a highly 
perishable commodity eight days after the time of delivery is 
virtually worthless for showing the condition of the commodity at 
time of delivery. There is some indication in the record that, due 
to respondent’s location, there was some difficulty in securing 
federal inspection in a timely manner. However, we deem it 
significant that such inspection was not called for until at least 
three days after the tomatoes arrived. 

Respondent sought to show the damaged condition of the 
tomatoes by submitting the following statement which was signed 
by a large number of respondent’s customers: 

We the undersigned, as customers of Gulfport Tomatoes, Inc., 

do hereby verify the extreme loss suffered at the hands of the 

Mexican Tomatoes labeled ‘“‘Little Donkey’’ purchased during 

the approximate time period of 2/28/82 through 3/20/82 with 

credit being given during this period and thereafter: 
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However, we have often discounted testimonial evidence concern- 
ing the condition of perishable commodities and stated the 
necessity of obtaining a neutral inspection showing the exact 
extent of damage. See Mutual Vegetable Sales v. Select Distribu- 
tors, 38 A.D. 1359 (1979), and cases there cited. The problem with 
such evidence is not that we refuse to believe anyone other than a 
federal inspector or a professional private inspector, but rather it 
is the failure to base such evidence on adequate and randomly 
selected samples and the failure to state the exact percentage of 
damage based on precisely defined criteria. For us to accept this 
type of testimony it would be necessary that it first be proven by 
substantial evidence that no federal or private inspection was 
available and secondly, that the commodity was inspected by 
several neutral parties who took a significant number of samples, 
randomly selected, from the entire lot of produce, and examined 
each fruit in each sample and accurately recorded the exact 
percentage of damaged fruit from each sample, with what was 
considered as “‘damage’”’ being precisely defined. 

Respondent accepted the subject tomatoes, and has failed to 
prove a breach on the part of complainant. Respondent is, 
therefore, liable to complainant for the full purchase price of the 
tomatoes, or $8,890.50, less the $5,320.25 which we have already 
awarded in the order of October 14, 1982, or a net amount of 
$3,570.25. Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,570.25, with interest thereon 
at the rate of 13% per annum from April 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22, 733) 


JOE PHILLIPS, INC. v. G & T TERMINAL PACKAGING Co., INC. 
PACA Docket No. 2-5769. Decided July 28, 1983. 


Modification of contract terms—Alleged granting of price allowance—Petition 
denied. 


Respondent did not sustain its burden of proving that price allowance had been 
granted by complainant. Therefore respondent’s petition to rehear, reargue and 
reconsider was denied. 
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Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, California, for complainant. 
Linda Strumpf, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION ON REHEARING, REARGUMENT AND RECONSIDERATION 


In this reparation proceeding pursuant to the Perishable Agri- 
cultural Commodities Act, 1930, as amended U.S.C. 499a et seq.), 
a decision and order was issued on September 15, 1982, awarding 
reparation to complainant in the amount of $22,793.50, plus 
interest, and awarding additional reparation for fees and expenses 
in the amount of $3,148.57, plus interest. On September 27, 1982, 
respondent filed a motion to Rehear, Reargue and Reconsider on 
the grounds that a witness it intended to call at the hearing, a 
Mr. Steinberg, whose testimony was essential to its case, could 
not be present because of a severe illness. An earlier, similar 
motion submitted by respondent prior to the issuance of Septem- 
ber 15, 1982, order was denied by the Presiding Officer on the 
grounds that Mr. Steinberg would not appear in New York, the 
place where respondent was engaged in business and the location 
required by the Act for the original hearing, because he claimed to 
be too ill to travel from his Florida residence. (See 7 U.S.C. 
499f(c)). The original Presiding Officer subsequently retired and 
the new Presiding Officer appointed to replace him granted 
respondent’s motion of September 27, 1982, to the extent that 
respondent was permitted to take Mr. Steinberg’s deposition by 
written interrogatories in Florida. Complainant was given the 
opportunity to file cross-questions and did so. Both parties filed 
supplemental briefs. 

In respondent’s supplemental brief, it asserts that Mr. 
Steinberg’s testimony supports respondent’s claim that complain- 
ant granted respondent allowances on the seven cars of potatoes 
at issue. The September 15, 1982, order found that respondent 
was liable to complainant for $22,793.50 in connection with seven 
cars of potatoes sold and shipped to respondent, as complainant 
had alleged. Respondent had contended that, acting through the 
broker, Mr. Steinberg, complainant had agreed to grant respon- 
dent allowances on all seven cars, totalling $22,886, leaving 
respondent responsible only for the difference between that sum 
and the contract price for the seven cars of $35,599.50, or 
$12,713.50. As respondent had paid complainant $12,806.00, 
$92.50 more than its admitted liability, such payment, respondent 
argued, should relieve respondent of any further liability to 
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complainant. Complainant’s position, which was upheld by the 
September 15, 1982, order, was that it had rejected respondent’s 
requested allowances, and respondent thus owed it $22,886. The 
question to be resolved here is whether the September 15, 1982, 
order was in error in concluding that the allowances had not been 
granted by complainant. 

The party alleging a modification of the original contract terms 
has the burden of proof in this regard. F. H. Hogue Produce Co. v. 
M. Singer’s Sons Corp., 33 Agric. Dec. 451 (1974); J. E. Nelson & 
Sons v. Quality Produce Co., 16 Agric. Dec. 708 (1957). Therefore, 
in order to prevail, respondent must prove by a preponderance of 
the evidence that the alleged allowances were granted. 

At the hearing, complainant’s president, Mr. Phillips, testified 
that when he was informed by Mr. Steinberg that the seven 
carloads of potatoes had problems, ‘‘I advised him to forward any 
documentation to substantiate the receiver’s claim to me, and to 
look at them, and to determine whether any adjustment should be 
allowed.” (Transcript at 12). Mr. Phillips stated that after 
reviewing the documentation sent by Mr. Steinberg, “‘I deter- 
mined that any problem was the buyer’s responsibility for it—it 
probably was an in transit problem, and that the responsibility 
did not lie with myself as a shipper. I so advised Steinberg to tell 
them that I was not willing to accept a remittance to him—or, to 
me—as was given to me.” (Transcript at 13). In his answer to 
interrogatory 44, Mr. Steinberg related a different version of 
events. He testified that after hearing from respondent as to what 
allowances it needed, “I talked to Mr. Phillips and he said ‘take 
the allowance, send out the check and I will take it up with the 
growers.’”’ The testimony of these two witnesses is apparently in 
conflict. However, there is other evidence in the record which 
tends to strengthen complainant’s position and weaken that of 
respondent. 

The initial statement from Mr. Steinberg concerning the ques- 
tion of allowances was received by the Department on September 
15, 1980, some two months after the transactions in the complaint 
took place. Mr. Steinberg then stated, in relevant part, “[wle 
advised Phillips about G & T ideas and he advised that they mail 
him checks along with papers and he would submit to his 
growers.” (Report of Investigation, Exhibit No. 3). The implica- 
tion from this sentence is that complainant would present 
respondent’s request for allowances to its growers, not that 
complainant agreed to grant the allowances. It was not until the 
date of Mr. Steinberg’s answers to interrogatory 44 on February 
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8, 1983, some 2% years after the transactions, that Mr. Steinberg 
stated that Mr. Phillips had actually agreed to grant the 
allowances. However, even in his answer to interrogatory 44, Mr. 
Steinberg still maintained that Mr. Phillips had advised that he 
would “take it up with the growers.” It is, therefore, quite 
possible that when he answered the interrogatories, Mr. Steinberg 
improperly recalled Mr. Phillips’ statement to him. Additional 
evidence supporting this view is the fact that at the time the 
alleged adjustments took place in July 1980, Mr. Steinberg did 
not issue any memorandums reflecting them. 

In contrast to Mr. Steinberg’s ambiguous statements and 
actions, complainant has consistently acted in conformance with 
its position that no allowances were granted. In its informal 
complaint, filed with the Department on August 22, 1980, about 
one month after the transactions at issue, complainant’s Mr. 
Phillips complained of respondent’s ‘‘arbitrary’’ adjustments and 
enclosed respondent’s $12,806.00 check, which it refused to accept 
as payment in full (Report of Investigation, Exhibit No. 1). 

Ordinarily, we would assign great weight to evidence given by 
an unbiased broker, who is not an interested party in the 
proceeding. However, in this case, because of the ambiguous, 
inconsistent nature of Mr. Steinberg’s statements and actions, we 
must conclude that his claim that Mr. Phillips granted allowances 
to respondent, made in his answer to interrogatory 44, is not 
deserving of controlling weight. After considering the entire 
record, it is our conclusion that respondent has not sustained its 
burden of proving that allowances were granted by complainant. 
Consequently, respondent’s petition to rehear, reargue and recon- 
sider is hereby denied. 

Copies of this order shall be served upon the parties. 


(No. 22,734) 


SAMUEL SIMON PETRO, d/b/a SAM PETRO PRODUCE v. E. VEGA & 
Sons, INc. PACA Docket No. 2-6036. Decided July 28, 1983. 


Balances due and owing—Reparation awarded. 


Complainant sold and shipped five loads and consigned two loads of tomatoes and 
potatoes to respondent. It is found that there is an amount due and owing by 
respondent to complainant on each of these transactions. Reparation was awarded 
to respondent. 
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George S. Whitten, Presiding Officer. 
James Adams, Houston, Texas, for complainant. 
Mark Von Berg, Mercedes, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et segq.). 
A timely complaint was filed in which complainant sought an 
award of reparation against respondent in the sum of $47,112.20 
in connection with seven transactions in interstate commerce 
involving the shipment of tomatoes and potatoes. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served on complainant. 
Respondent filed an answer to the complaint in which it denied 
owing the amount claimed, but admitted that the sum of 
$10,236.82 was due and owing to complainant. On July 6, 1982, 
an order requiring the payment of the undisputed amount of 
$10,236.82 was issued against respondent. 

The amount claimed in the formal complaint exceeded 
$15,000.00, and the respondent requested an oral hearing. Accord- 
ingly, an oral hearing was held on December 1, 1982, in Mercedes, 
Texas. Neither complainant nor respondent made any appearance 
at the oral hearing. However, pursuant to a previous request from 
complainant the complaint with attached exhibits was received in 
evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Samuel Simon Petro, is an individual doing 
business as Sam Petro Produce, whose address is 2518 Airline, 
Houston, Texas. 

2. Respondent, E. Vega & Sons, Inc., is a corporation whose 
address is 909 West Second Street, Mercedes, Texas. At the time 
of the transactions involved herein respondent was licensed under 
the Act. 

3. On or about April 11, 1981, complainant sold and shipped to 
respondent under invoice 05409 1,276 boxes of medium tomatoes 
at $9.00 per box; 75 boxes of large tomatoes at $13.50 per box; 
and 27 boxes of extra large tomatoes at $14.50 per box; for a 
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total purchase price of $11,688.00. Respondent has paid complain- 
ant $5,844.00, leaving a balance due and owing to complainant of 
$5,844.00. The tomatoes were received by complainant from 
outside the state of Texas. 

4. On or about April 15, 1981, complainant sold and shipped to 
respondent under invoice number 05472, 1,075 boxes of size 6 x 6 
tomatoes at $11.00 per box; and 255 boxes of size 6 x 7 tomatoes 
at $9.00 per box; for a total purchase price of $13,850.00. 
Respondent has not paid complainant any part of the purchase 
price of these tomatoes. These tomatoes were received by 
complainant from outside the state of Texas. 

5. On or about April 20, 1981, complainant sold and shipped to 
respondent under invoice number 05851, 1,280 boxes of size 6 x 7 
tomatoes at $6.00 per box, for a total purchase price of $7,680.00. 
Respondent admitted the entire amount of this invoice was due 
and owing to complainant. These tomatoes were received by 
complainant from outside the state of Texas. 

6. On or about April 27, 1981, complainant consigned to 
respondent under invoice number 05855, 1,280 boxes of small 
tomatoes. Respondent has rendered an accounting showing that 
$3,114.75 is due to complainant. No part of this amount has been 
paid. These tomatoes were received by complainant from outside 
the state of Texas. 

7. On or about April 27, 1981, complainant consigned to 
respondent under invoice number 05854, 1,280 boxes of small 
tomatoes. The value which respondent should have returned to 
complainant as net proceeds for these tomatoes was $3,114.75. 
_ These tomatoes were received by complainant from outside the 
state of Texas. 

8. On or about April 29, 1981, complainant sold and shipped to 
respondent under invoice number 05612, 100 boxes of Idaho 
potatoes at $11.25 per box, and 955 boxes of 6/6 and 5/6 tomatoes 
at $6.00 per box for a total contract price of $6,855.00. Respon- 
dent has paid $2,473.20 on this transaction. The commodities 
were received by complainant from outside the state of Texas. 

9. On or about July 7, 1981, complainant sold and shipped to 
respondent under invoice number 08910, 114 boxes of medium 
tomatoes at $2.50 per box, and 1,200 boxes of large tomatoes at 
$3.00 per box, plus freight in the amount of $1.70 per box, 
palletizing in the amount of $.15 per box, and brokerage in the 
amount of $.15 per box, for a total invoice price of $6,513.00. 
Respondent has not paid complainant any part of the purchase 
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price of these tomatoes. These tomatoes were received by 
complainant from outside the state of Texas. 

10. The informal complainant was filed on October 22, 1981, 
which was within nine months after the causes of action herein 
accured. 


CONCLUSIONS 


The record in this case consists of the report of investigation 
and the complaint which was received in evidence at the hearing. 
The answer, although it serves the function of a pleading to frame 
the issues between the parties, cannot be viewed as an evidentiary 
statement to be considered for the truth of the statements made 
therein. 

Complainant alleges as to invoice number 05409 and 05472 that 
there is a balance due from respondent which totals $19,694.00. 
Respondent, in its answer, alleged that the amounts of these two 
invoices had been paid in full. However, there is no documentation 
in the record showing that such payment has been made. We 
conclude that the amounts due on the two invoices, totalling 
$19,694.00, remain due and owing to complainant. 

Respondent admitted in its answer that the amount alleged to 
be due, $7,680.00, on invoice 05851 has not been paid. Respondent 
has already been ordered to pay this amount in the order of July 
6, 1982. 

Complainant alleges that there is a balance due of $3,114.75 in 
regard to invoice 05855 which involved the consignment of 1,280 
boxes of small tomatoes by complainant to respondent. The 
amount alleged to be due by complainant is the amount shown as 
due on an accounting furnished by respondent to complainant. 
Respondent has not alleged that this amount is not due and 
owing, and we conclude that respondent is obligated to pay such 
amount to complainant. 

Complainant alleges as to invoice 05854, which involved the 
consignment of 1,280 boxes of small tomatoes to respondent, that 
there is due a balance of $3,255.45. Respondent has admitted that 
$83.62 is due on this invoice, and such amount was made the 
subject of the order of July 6, 1982. Complainant has not shown 
how it arrived at the figure of $3,255.45 as the balance due on 
this invoice. Respondent attached an accounting to its answer 
which showed 1,010 cartons of the tomatoes covered by this 
invoice were dumped. The report of investigation contains a dump 
certificate which covers 1,110 ‘‘Hebb-Hedrix Brand” tomatoes, 
but there is no way to identify the tomatoes covered by invoice 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1202 


number 05854 with this particular brand. In addition the dump 
certificate is dated May 28, 1981, or one month after the date of 
the consignment of these tomatoes. We conclude that respon- 
dent’s accounting relative to these tomatoes cannot be accepted. 
Under these circumstances, in the absence of Market News 
quotations, we would normally be at a loss to assign a value to 
consigned merchandise. However, in this case we can use the 
value of the tomatoes covered by invoice number 05855 as 
indicative of the value of the tomatoes covered by invoice number 
05854. This is true because the two lots of tomatoes were 
consigned on the same date, were the same sizes, and consisted of 
the same number of cartons. We, therefore, conclude that the 
value of the tomatoes covered by invoice number 05854 was 
$3,114.75, and that respondent owes complainant this amount less 
the $83.62 which was subject to the July 6, 1982 order. 
Complainant alleges there is due from respondent on invoice 
number 05612 a balance of $6,855.00. Respondent admitted in its 
answer that there was a balance due of $2,473.20 on this invoice 
and such amount was made the subject of the order of July 6, 
1982. Respondent alleges in its answer that this figure is the total 
of the net proceeds due by respondent to complainant on this 
invoice. The essential problem with this allegation by respondent 
is that respondent has not shown any justification for handling 
the produce covered by this invoice on a consignment basis. 
Respondent admits that the tomatoes and potatoes covered by 
this invoice were sold to respondent for the prices alleged by 
complainant. The only possible justification for respondent’s 
handling of these commodities on a consignment basis would be 
the reference on respondent’s accounting to 111 cartons “lost on 
repack 4/28/81” and 102 cartons “lost on repack 4/29/81”, 
together with a reference to 54 cartons covered by dump 
certificate number 84134. Respondent attached to its answer 
copies of two letters dated April 28 and April 30, 1981, from 
Hector E. Casas, City and Health Inspector for the city of 
Mercedes covering 111 and 120 boxes of Mexican tomatoes 
respectively. The problem with these two statements is that 
nowhere therein is it stated that the tomatoes covered by the 
statements had no commercial value, nor do the statements refer 
to the condition of the tomatoes. The dump certificate referenced 
by respondent is dated almost one month following the date of 
the sale of the tomatoes covered by this invoice. We conclude that 
complainant should be awarded the entire purchase price of these 
tomatoes and potatoes less the amount of $2,473.20 which has 
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already been awarded to complainant in the order of July 6, 1982, 
or a net amount of $4,381.80. 

Complainant alleges that there is a balance due and owing from 
respondent in the total amount of $6,513.00 relative to invoice 
number 08910. Respondent has made no reply relative to this 
allegation, and we conclude that respondent owes complainant the 
amount of $6,513.00 relative to these tomatoes. 

The total amount which we have found to be due and owing by 
respondent to complainant herein is $36,734.68. Respondent’s 
failure to pay complainant such amount is a violation of section 2 
of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, the sum of $36,734.68, with 
interest thereon at the rate of 13 per cent per annum from June 1, 
1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,735) 


GEORGE WUSZKE v. FRUIT PAK, INC. PACA Docket No. 2-6057. 
Decided July 28,1983. 


Jurisdiction—Contract term, processing fee—Reparation awarded. 


Complainant shipped 164,563 pounds of sour cherries to respondent pursuant to a 
consignment contract between the parties. Of this amount 39,495 pounds were 
allocated to the reserve pool and processed under the set aside program of the 
Cherry Administrative Board. 


The respondent alleges that the Department lacks jurisdiction over the subject 
matter of the complaint because the complaint was filed beyond the nine month 
statute of limitations provided in the Act. However the cause of action did not 
accrue until the time the accounting was rendered by respondent. Therefore it is 
found that the complaint was timely filed. 


As to the dispute regarding the processing fee charged by respondent for 
processing of that portion of complainant’s cherries which were set aside for the 
reserve pool, it is found that the parties, in effect, contracted to be governed by 
the 21% cent per pound fee indicated by the ordinary and plain meaning of 
paragraph 18 of the contract. Respondent’s charge of 28 cents per pound resulted 
in an underpayment to complainant. Therefore reparation was awarded to 
complainant. 
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George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Paul Sorenson, Grand Rapids, Michigan, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $1,095.34 against respon- 
dent in connection with the consignment to respondent of 164,563 
pounds of sour cherries in contemplation of their subsequent 
movement in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent which filed an answer 
thereto denying liability to complainant. 

The amount claimed as damages herein does not exceed 
$15,000.00, and therefore the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence, as is the Depart- 
ment’s report of investigation. In addition the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply. 
Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, George Wuszke, is an individual whose address 
is 7000 Town Hall Road, Eau Claire, Michigan. 

2. Respondent, Fruit Pak, Inc., is a corporation whose address 
is P.O. Box 462, Benton Harbor, Michigan. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 

3. On or about July 8, 1980, through July 19, 1980, complain- 
ant shipped from Eau Claire, Michigan, to respondent in Benton 
Harbor, Michigan, 164,563 pounds of sour cherries, in contempla- 
tion of subsequent movement in interstate commerce, pursuant to 
a written consignment contract concluded between complainant 
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and respondent on June 27, 1980, which provided in relevant part 
as follows: 


PROCESSING AND MARKETING AGREEMENT 


This is an agreement by and between FRUIT PAK, INC., 
East Napier and Hillandale Road, Post Office Box 462, 
Benton Harbor, Michigan 49022, a Michigan corporation 
(“Fruit Pak’’), and the undersigned grower of agricultural 
commodities (‘‘Grower’’). 

THE PARTIES AGREE AS FOLLOWS: 

1. Terms of Agreement 

This agreement shall remain in force until all the pooled 
products are sold or otherwise disposed of. Upon completion, 
all remaining proceeds and debts of the “Fruit Pak 1980 
Cherry Growers Pool” (‘‘Pool’’) will be paid to or paid by each 
grower individually in his proportionate share to the total. 
2. Delivery of Agricultural Commodities 

Grower will grow, harvest, and deliver to Fruit Pak not less 
than (120,000) 60 tons and not more than 75 (150,000) pounds 
of gross weight tart cherries on such schedule and further 
terms and conditions as may be set forth herein. Grower 
acknowledges and agrees that the receiving times established 
or to be established by Fruit Pak will be strictly enforced. 
The commodity shall remain the property of Grower. 


6. Processing Fee 

The grower agrees to pay to Fruit Pak twenty-eight cents 
(28¢) per pound of finished product within seven days of 
processing. This processing fee includes sugar, cans and lids, 
boxes and liners, equipment rental, freight charges, first 
month storage and in-out and handling charges, direct labor, 
overtime, payroll taxes, workman’s compensation insurance, 
inspection, utilities, cargo insurance, and administration and 
all other charges except blanket insurance to cover the value 
of product while in the outside cold storage warehouse. Such 
insurance charge will be paid from the Pool and treated as a 
miscellaneous expense. 

7. Fruit Pak 1980 Cherry Growers Pool 

Fruit Pak is hereby authorized to pool and mingle products of 
the Grower with products of a like grade and variety from 
other growers. The pooled and mingled products, together 
with related proceeds and expenses, shall constitute the 
“Fruit Pak 1980 Cherry Growers Pool’ (here and after 
sometimes referred to as ‘‘Pool.”’) 
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9. Marketing Fee 

Grower hereby grants Fruit Pak the exclusive right to market 
on behalf of the grower all commodities processed under this 
agreement. A marketing fee of 142% of the sales price will be 
payable to Fruit Pak within 10 days of the receipt of the 
sales proceeds. An additional 3% charge based on the sales 
price shall be paid by the ‘“Pool’’ if Fruit Pak utilizes an 
outside broker to market the product. No marketing fee will 
be charged on sales to NATURALLY GOOD Food Products, 
Inc... 


12. Storage Commodity 

Subsequent to processing, Fruit Pak shall transfer the 
commodity to the nearest available warehouse as selected 
pursuant to paragraph 11. Fruit Pak shall request a ware- 
house receipt to be issued to the 1980 Fruit Pak Growers’ 
Pool and Fruit Pak by the warehouseman. Fruit Pak shall not 
be responsible in any manner for warehoused goods. After the 
first month, all warehouse charges shall be paid by Pool. 


18. Set Aside Agreement 

Any cherries processed under the set aside program of the 
Cherry Administrative Board will be processed and paid for 
by the grower under the terms of the CAB order. 


4. Complainant’s delivered to respondent 164,563 pounds of 
sour cherries which produced 149,899 pounds of finished product 
which constituted 4.45 percent of the pool. 39,495 pounds of the 
raw cherries, which complainant delivered to respondent, were 
allocated to the reserve pool and processed under the set aside 
program of the Cherry Administrative Board pursuant to the 
applicable marketing order (7 CFR 930.1 et seq.). These produced 
35,905 pounds of finished product for which respondent charged 
complainant (through the pool) 28 cents a pound or $10,053.40. 

5. Respondent charged the total pool $4,445.71 for storage of 
cherries during the period from July 11, through August 14, 1980. 

6. Respondent’s sales of the cherries took place from July 25, 
1980, through April 5, 1981. Respondent rendered an accounting 
to complainant on April 10, 1981. 

7. Total sales by the pool, excluding sales to Naturally Good 
Food Products, Inc., were $995,441.52. 
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8. The informal complaint was filed on July 23, 1981, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges in its answer that the Department lacks 
jurisdiction over the subject matter of the complaint because the 
complaint was filed beyond the nine month statute of limitations 
provided in the Act. (See 7 U.S.C. 499f). However, the record 
shows that respondent did not render an accounting until April 
10, 1981, and that an informal complaint was filed on July 23, 
1981. The accounting covered sales of the cherries throughout the 
period from July 25, 1980, until April 5, 1981. The general rule is 
that a cause of action accrues when the right to institute and 
maintain a suit arises, and not before. See Boler Fruit & Veg. Co. 
v. Kenworthy, 19 Agric. Dec. 226 (1960). In this case complain- 
ant’s right to maintain suit, and thus complainant’s cause of 
action, arose at the time the accounting was rendered. See 7 CFR 
46.2(z) and Tatum v. Harrisburg Daily Market et al., 23 Agric. 
Dec. 1272 (1964). We find that the informal complaint was filed 
within nine months after the cause of action accrued. 

The record reveals that complainant delivered 164,563 pounds 
of sour cherries to respondent, and that such cherries were 
accepted by respondent under the contract between the parties 
set forth in relevant part in finding of fact 3, and were placed in 
the Fruit Pak 1980 Cherry Growers Pool. Respondent proceeded 
to process and sell the cherries in the pool from the latter part of 
July, 1980, through the early part of April, 1981. On April 10, 
1981, respondent issued an accounting to complainant covering 
149,899 pounds of finished product, which represented 4.45 
percent of the pool, and issued complainant a check in the amount 
of $859.27, which on this record is all that complainant received 
for his crop. 

The issues involved in this proceeding have been considerably 
narrowed by the parties and, aside from the jurisdictional issue 
already dealt with, there is now only one basic issue in dispute. 
This concerns the processing fee charged by respondent for the 
processing of that portion of complainant’s cherries which were 
set aside for the reserve pool for the fiscal period May 1, 1980, 
through April 30, 1981, pursuant to the Cherry Marketing Order 
(7 CFR 930.1 et seq.) Such marketing order establishes a Cherry 
Administrative Board (CAB), whose duty it is to make recommen- 
dations to the Secretary of Agriculture relative to the regulation 
of the marketing of cherries. Pursuant to such recommendation 
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the Secretary limits the quantity (or percentage of total acquisi- 
tion) of cherries which ‘‘handlers” may acquire and freely handle 
during the then current fiscal period. The remaining percentage of 
cherries, if not diverted in certain authorized ways, is required to 
be processed and set aside by the handler in a reserve pool, which 
is subsequently disposed of (as authorized by the CAB) in such a 
manner as to effectuate the purposes of the Agricultural Market- 
ing Agreement Act of 1937 as amended (7 U.S.C. 601-674). The 
rate of charges for receiving, processing, storing and other costs 
which a “‘handler’’ may charge relative to reserve pool cherries is 
set by the Secretary pursuant to the recommendations of the 
CAB, for the applicable fiscal period (See 7 CFR 930.300). 

The record shows that 39,495 pounds of raw product, or 35,905 
pounds of processed finished product, were allocated to the 
reserve pool or set aside program. Respondent charged complain- 
ant 28 cents a pound for processing the 35,905 pounds of finished 
product. Complainant maintains that the charge should have been 
21% cents per pound since this was the charge the Secretary 
established for processing established under the applicable mar- 
keting order. If respondent were a “‘handler’’ during the period in 
question, as that term is defined in the marketing order, then 
there is no question but that it could charge only the 21% cents 
per pound authorized by the order. This, of course, would be true 
regardless of any private contract to the contrary. However, this 
question does not arise in this proceeding since this Department 
has already made a determination that respondent was not a 
“handler” under the applicable marketing order.! The solution to 
the problem consequently must be determined by the terms of the 
contract between the parties herein.? 

Complainant’s claim, accordingly, turns upon the meaning of 
paragraph 18 of the contract between complainant and respon- 
dent. The question, simply stated, is whether respondent is, by 
virtue of paragraph 18, bound to charge only 21% cents per 
pound for those cherries processed under the set aside program. 
Respondent strongly maintains that paragraph 6 of the agreement 
with complainant determines the fee for the processing of all 
cherries, and that paragraph 18 does not modify paragraph 6 with 
respect to set aside cherries. In its brief, respondent first 


1 This determination was made by Malvin E. McGaha, Chief, Fruit Branch, Fruit 
and Vegetable Division of this Department in a letter to Dr. Donald Ricks, 
Chairman of the Cherry Administrative Board, dated January 7, 1981, which 
considered the relationship of Fruit Pak, Inc., to complainant and the other cherry 
growers who made up the Fruit Pak 1980 Cherry Growers Pool. (See Report of 
Investigation, Exhibit No. 3). 
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undertakes to show that Fruit Pak did not fall within the purview 
of the marketing order, and that the regulations issued under 
such order do not control the contractual agreement between 
complainant and respondent. We fully agree with this as we have 
indicated previously. Respondent, however, goes on to say that 
paragraph 6 of the contract makes no distinction between set 
aside cherries and non set aside cherries, and that the 28 cent 
processing fee set forth in paragraph 6 must apply to all cherries 
which went into the Fruit Pak 1980 Cherry Growers Pool. We 
would agree that this would be a permissible and reasonable 
interpretation of paragraph 6 were paragraph 6 all of the contract 
that related to the question. However, this interpretation of 
paragraph 6 begs the whole question of how we are to view 
paragraph 18. Paragraph 18 requires that ‘“‘[aJny cherries pro- 
cessed under the set aside program... be processed and paid for 
by the grower under the terms of the CAB order.’’ Respondent 
urges in its brief and through the sworn statements of James 
Delapa and Fred Pieplow, who were involved in the negotiation 
and execution of the contract, that it was not the intent of 
paragraph 18 to determine processing charges. Respondent as- 
serts in its brief that there were two purposes of paragraph 18: 

First, because at the time the Agreement was drafted the 
CAB had not yet submitted any percentages for the set-aside 
program, neither Fruit Pak nor the growers even knew 
whether the 1980 crop would be regulated. Accordingly, 
paragraph 18 was included in the Agreement to specifically 
provide that Fruit Pak would fully comply with the CAB 
order and set aside the required amount of cherries it was 
processing for the Pool. 

This interpretation of paragraph 18 does not seem to us to fit 
the plain words of such paragraph. The paragraph does not state 
that respondent undertakes to set aside the required amount of 
cherries in compliance with the CAB order, but rather establishes 
that any cherries processed under the set aside program must be 
“processed and paid for’’ under the terms of the CAB order. 
Respondent further states in its brief that: 

The second purpose of paragraph 18 was to make it clear that 

any costs and expenses of abiding by the set-aside program 

would be paid by the growers participating in the Pool, not 
by Fruit Pak. As noted above, there has never been any 
dispute that title to the cherries remained with the growers at 
all times; consequently, the Pool was the ‘“handler’’ of the 
cherries under the CAB order. Fruit Pak was only providing a 
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service for a fee. Understandably, it was therefore the Pool’s 

responsibility as handler to pay the CAB for outside storage 

at Southern Michigan Cold Storage—specifically chosen by 
the CAB for set aside cherries—interest and any other 

charges associated with the set-aside program. Paragraph 18 

expressly states that any such costs imposed on the handler 

under the terms of the CAB order “will be paid for by the 
grower.” (emphasis in original). 

We also find that this argument by respondent is not persua- 
sive. Charges for outside storage, after the first month, are 
specifically made the responsibility of the Pool by paragraph 12 of 
the contract. Under respondent’s interpretation of paragraph 18, 
paragraph 18 becomes largely superfluous. 

The plain meaning of paragraph 18 is that those cherries 
processed under the set-aside program of the Cherry Administra- 
tive Board will be keyed insofar as the processing fee paid by the 
grower is concerned to the terms of the CAB order. It is not 
generally anticipated that set aside, or reserve pool, cherries will 
ultimately return as much money to the grower or producer as 
freely handled cherries. The major purpose of the set aside is to 
improve the market for freely handled cherries. Indeed one of the 
permissible and often used diversions, as an alternative to placing 
cherries in the reserve pool, is to allow them to remain on the 
trees. Thus, if cherries are to be placed in the reserve pool, there 
is an evident need for control of the processing charge by the 
CAB. The fact that respondent was not legally subject to such 
control makes it all the more reasonable that the parties should 
undertake to effectuate the same result by private contract. The 
CAB order established 21% cents as the processing fee, and we 
find that the parties herein, in effect, contracted to be governed 
by such 21% cent per pound fee as to all cherries processed under 
the set aside program. This interpretation of paragraph 18 in no 
way conflicts with paragraph 6, which nowhere states that such 
paragraph applies to “all” cherries. Certainly, if paragraph 18 
were not equally part of the contract along with paragraph 6, we 
would interpret paragraph 6 as applying to all cherries, but 
paragraph 18 is a part of the contract, and must govern our 
interpretation of paragraph 6. In short, respondent has presented 
us with no persuasive reason for departing from the ordinary and 
plain meaning of paragraph 18 of the contract. 

Respondent’s charge for the 35,905 pounds of finished product 
which was under the set aside program was, at 28 cents a pound, 
$10,053.40. The 21% cents per pound charge specified by the 
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Cherry Administrative Board for processing of cherries under the 
set aside program would apply to the 39,495 pounds of raw 
cherries applicable to respondent, and would amount to $8,491.43. 
This results in an underpayment to complainant of $1,561.97. 

The contract states that the 28 cents per pound processing fee 
includes the first month’s storage. However the Department’s 
investigation disclosed that respondent charged the pool $4,445.71 
for storage of cherries at Vroom Cold Storage during the period 
from July 11, through August 14, 1980. This charge should not 
have been made. Applying complainant’s share of the Pool, which 
is 4.45 percent, to this amount, results in an additional $197.83 
by which respondent underpaid complainant. 

The contract provided for a marketing fee of 112 percent of the 
sale price, excluding sales to Naturally Good Food Products, Inc., 
which would be assessed against the pool by Fruit Pak. In view 
of the low net returns to the pool respondent waived this fee 
when it accounted to the growers. The Department’s investigator, 
in his personal report of investigation, noted the waiver of this 
fee, but brought complainant’s share of such fee back into his 
computation of payments still due complainant from respondent. 
In other words, complainant was assessed 4.45 percent of the 1% 
percent fee, or $664.46. When complainant filed the complaint 
herein in the exact amount computed as due by the Department’s 
investigator, complainant clearly acquiesced in the assessment of 
such fee to complainant. The amount of $664.46 should accord- 
ingly be deducted from the total of $1,759.80 by which we have 
previously found complainant to have been overcharged. The net 
amount still due by respondent to complainant is therefore 
$1,095.34. Respondent’s failure to pay complainant this amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $1,095.34, with interest thereon at 
the rate of 13 percent per annum from May 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,736) 


J. BONAFEDE & SONS v. CONROY Co. INC. PACA Docket No. 
2-6079. Decided July 28, 1983. 
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Failure to pay—Reparation awarded. 


Complainant sold and delivered to respondent 23 lots of mixed fruit which 
respondent accepted but failed to pay for. Previously respondent admitted owing a 
major portion of the purchase price and an order requiring respondent to pay this 
undisputed amount was issued. Respondent alleged that the remaining balance has 
been paid to complainant but furnished no documentary evidence that such 
payment has been made. Reparation was awarded to complainant. 


George S. Whitten, Presiding Officer. 
Frank Charles, Chelsea, Massachusetts, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought an 
award of reparation against respondent in the amount of 
$5,659.00, in connection with the sale of numerous lots of mixed 
fruit in interstate commerce. 

A copy of the formal complaint was served upon respondent 
which filed an answer thereto admitting liability to complainant in 
the amount of $4,571.00 and alleging that the remaining amount 
had been paid to complainant. Subsequently, on September 15, 
1982, an order requiring payment of the undisputed amount of 
$4,571.00 was issued against respondent. 

Since the amount of damages claimed does not exceed 
$15,000.00 the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case. In addition the parties were 
given the opportunity to file evidence in the form of sworn 
statements, however, neither party did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Peter J. Bonafede, is an individual doing 
business as J. Bonafede & Son whose address is 15 New England 
Produce Center, Chelsea, Massachusetts. 
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2. Respondent, Conroy Co. Inc., is a corporation whose address 
is 34 North Main Street, New Port, New Hampshire. At the time 
of the transactions involved herein respondent was licensed under 
the Act. 

3. On or about October 26, 1981, through March 19, 1982, 
complainant sold and delivered to respondent, in contemplation of 
a subsequent move in interstate commerce, 23 lots of mixed 
perishable fruit for a total price of $5,659.00. 

4. Respondent accepted the fruit referred to in finding 3, but 
failed to pay complainant any part of the purchase price thereof. 

5. The formal complaint was filed on May 19, 1982, which was 
within 9 months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent filed an answer to the complaint admitting the 
substantive allegations thereof, and admitting that $4,571.00 was 
still due on the purchase price of the fruit. On the basis of this 
admission an order was issued requiring respondent to pay to 
complainant the sum of $4,571.00 as an undisputed amount. 

Respondent alleged in its answer that the remaining sum of 


$1,088.00 had been paid to complainant. However respondent 
furnished no documentary evidence that such payment had been 
made. Complainant submitted copies of 2 checks from respondent 
totalling $715.00 which had been returned by the bank unpaid 
and marked insufficient funds. We conclude that the balance of 
$1,088.00 remains unpaid. Respondent’s failure to pay complain- 
ant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation, $1,088.00, with interest thereon at 
the rate of 13 percent per annum from March 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,737) 


WILBUR SONNY PARKER v. VBJ PACKING. PACA Docket No. 
2-6082. Decided July 28, 1983. 


F.0.B. sale—Contract terms, partial truckload—Contract price—Rejection, failure 
to notify—Breach of warranty—Counterclaim dismissed—Reparation awarded. 
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Complainant sold three truckloads of watermelons to respondent on an F.O.B. 
basis by oral contract. Complainant contends that a partial truckload of 
watermelons was included in the contract but failed to prove the existance of this 
contract term. The price terms were “‘open’’, to be agreed to upon arrival of the 
shipments at destination. Because of the disparity between the higher market 
listings prices and contract prices alleged by complainant it is concluded that the 
watermelons were not in the condition assumed by the market listings. Therefore 
the lower contract prices alleged by complainant are used to establish the contract 
prices. Because respondent failed to notify complainant of the rejection of the 
shipments by its customers, it accepted the shipments. A breach of warranty is 
found in regard to Lot C only with resulting damages. Since there is no basis for 
respondent’s counterclaim it is dismissed. Reparation was awarded to complainant. 


Andrew Y. Stanton, Presiding Officer. 


Robert A. Stebbins, Eustis, Florida, for complainant. 
Stephen P. McCarron, Silver Spring, Maryland, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $7,541.50 
in connection with the sale and shipment of four lots of 
watermelons in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability. Respondent also filed a counterclaim in 
the amount of $1,281.73 in connection with the subject matter of 
the complaint. Complainant filed a reply, denying liability. 

Since the amount claimed as damages does not exceed 
$15,000.00, the shortened procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a 
statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Wilbur Sonny Parker, is an individual whose 
address is 700 Lake Gracie Drive, Eustis, Florida. At the time of 
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the transactions alleged in the counterclaim, complainant was 
licensed under the Act. 

2. Respondent, VBJ Packing, is a partnership composed of 
Produce Services, Inc. and H. M. Shield, Inc., whose address is 
Box 1486, Pompano Beach, Florida. At the time of the transac- 
tions alleged in the complaint, respondent was licensed under the 
Act. 

3. From June 5, 1981 to June 7, 1981, complainant sold to 
respondent, by oral contracts, three truckloads of watermelons, 
f.o.b. The June 5, 1981, truckload (hereinafter ‘“‘Lot A’’) consisted 
of 1,625 striped watermelons weighing 45,250 pounds; the June 7, 
1981, truckload (hereinafter “‘Lot B’’) consisted of 2,350 gray 
watermelons weighing 45,650 pounds; and a second June 7, 1981, 
truckload (hereinafter ‘‘Lot C’’) consisted of 2,220 gray 
watermelons weighing 45,880 pounds. The parties agreed that the 
price terms would be “‘open’’, meaning that a price would be set 
after arrival. 

4. Complainant did not sell respondent a partial truckload of 
watermelons. 

5. The three truckloads sold by complainant to respondent were 
shipped from complainant’s watermelon fields in interstate com- 
merce to respondent’s customers. Lot A was shipped on June 5, 
1981, to Steve Dart Company, Montreal, Canada, on a truck 
bearing license tag F 47509 Fl. Lot B was shipped on June 7, 
1981, to Peter J. Schmidt, Buffalo, New York, on a truck bearing 
license tag M 2385 Me. Lot C was shipped on June 7, 1981, to 
Hudis Produce Co., Inc., Philadelphia, Pennsylvania, on a truck 
bearing license tag L 89834 FI. 

6. When Lot A arrived at Steve Dart Company on approxi- 
mately June 8, 1981, it was rejected. Respondent did not inform 
complainant of this rejection. Subsequently, respondent disposed 
of the watermelons. 

7. Lot B was rejected by Peter J. Schmidt upon arrival on 
approximately June 10, 1981. Respondent did not inform com- 
plainant of this rejection. Respondent turned the load over to 
Joseph Isenberg, Buffalo, New York, on June 11, 1981, who paid 
respondent $825.00. 

8. Lot C was rejected by Hudis Produce Co., Inc. upon arrival 
on June 11, 1981. Complainant was never informed of this 
rejection. Hudis Produce eventually agreed to handle the 
watermelons on consignment, and remitted $1,740.00 to respon- 
dent. Respondent’s freight on this shipment was $1,733.60. 
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9. Respondent has, to date, failed to pay complainant any part 
of the $7,541.50 which complainant claims to be due and owing. 
10. Complainant has, to date, failed to pay respondent any part 
of the $1,281.73 which respondént claims to be due and owing. 
11. An informal complaint was filed on February 26, 1982, 
which was within nine months from the times the causes of action 
alleged in the complaint accrued. A formal complaint was filed on 
May 12, 1982. A timely counterclaim was filed on July 20, 1982. 


CONCLUSIONS 


It is agreed that complainant sold respondent a quantity of 
watermelons and that respondent has not made any payment 
therefor. Complainant claims that it sold Lot A for $.06 per 
pound, Lots B and C for $.05 per pound, and a partial truckload 
for $.05 per pound, for a total contract price of $7,541.50, f.o.b. 
Respondent denies that firm prices were set, asserting that the 
terms were “‘open’’, meaning that respondent would pay whatever 
it would be able to obtain on resale. Respondent claims that the 
watermelons its customers received were in poor condition, 
resulting in a loss to respondent of $1,281.73, which it seeks in its 
counterclaim. Respondent also denies purchasing a partial truck- 
load of watermelons, as was alleged in the complaint. 

We must first determine the number of truckloads subject to 
the contract. Complainant’s contention that a partial truckload 
was included is supported by its invoice and an affidavit by an 
employee, D. Grable Parker. Respondent denied receiving any 
invoices from complainant and submitted an affidavit from its 
purchasing agent, Dewey Boyd, denying that the purchase of the 
partial truckload occurred or was even discussed. The evidence 
appears to be of equal weight. Under these circumstances, we 
must accept respondent’s version of events, as complainant, the 
moving party, has the burden of proving the contract terms, 
respondent’s breach thereof, and the resulting damages. Warren 
Wheeler, Inc. v. Anchor Food Products, Inc. t/a Famous Food 
Products, 40 A.D. 629 (1981). 

The next issue concerns the price terms of the three remaining 
contracts. Although complainant claims that definite contract 
prices were agreed to, its invoices, submitted along with its 
complaint, have the word “open” written at the bottom. This is 
inconsistent with complainant’s allegations. However, we do not 
interpret ‘‘open’’ price terms as does respondent, essentially 
equating them with consignments. The Department’s regulations 
do not defined ‘‘open’” terms, but do contain a definition for 
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“price arrival’? at 7 CFR 46.43(cc), which means “in the absence 
of a contrary specific understanding,...that the produce is 
shipped either direct to the customer or to an agent of the 
consignor, for the benefit of the customer, the price to be subject 
to agreement between the customer and the consignor upon the 
arrival of the produce at the customer’s destination, with suffi- 
cient time being permitted for inspection.” This definition is 
substantially in accord with the “‘open price term’”’ referred to in 
the Uniform Commercial Code, section 2-305, which provides that 
the parties, if they so intend, can conclude a contract for sales 
even though the price is not settled. In such a case the price is a 
reasonable price at the time for delivery if... (b) the price is left 
to be agreed by the parties and they fail to agree....’’ In the 
present case, a reasonable price would be the market price of 
similar produce at the time of arrival. See James Macchiaroli 
Fruit Co. v. Ben Gatz Co., 38 A.D. 565, 573 (1979). 

To determine the market price of watermelons similar to those 
of Lot A at the time of arrival, we look to the Market 
Information Service, Canadian Department of Agriculture. This 
shows the market price for striped watermelons at Montreal, 
Canada on June 8, 1981, to be $.16 to $.17 per pound. As to the 
market price for watermelons similar to those of Lot B, the 
Market News Service Reports published by the United States 
Department of Agriculture has listings for Buffalo, New York on 
June 10, 1981, showing that gray watermelons were selling for 
$3.23 to $3.25 per 25 pound watermelon. For the market price of 
watermelons similar to those of Lot C, we look to the Market 
News Service Reports listings at Philadelphia, Pennsylvania on 
June 11, 1981. They show 22 pound gray watermelons selling for 
$2.00 to $2.25 per melon. It is noted that the listings shown for 
the three loads of watermelons show market prices approximately 
two to three times higher than the contract prices alleged by 
complainant of $.06 per pound for Lot A and $.05 per pound for 
Lots B and C. This disparity leads us to conclude that the 
watermelons subject to the contract were not in the condition 
assumed by the Canadian and United States market listings. 
Rather than utilize these obviously inaccurate listings to consti- 
tute the market price, we have no choice but to employ the 
contract prices alleged by complainant. Therefore, the contract 
price for Lot A was $2,715.00, Lot B $2,282.50, and Lot C 
$2,294.00. 

Respondent claims that all three lots were rejected by its 
receivers because of poor condition. However, nowhere in the 
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record is there any evidence, nor does respondent allege, that 
complainant was notified of the purported rejection. The failure of 
respondent to notify complainant concerning the alleged rejection 
of the watermelons by its receivers constitutes acceptance. Harry 
Bushman, Inc. v. Commodity Marketing Company, 41 A.D. 542 
(1982). Having accepted the watermelons, respondent became 
liable for the contract prices therefor, less damages due to any 
breach of warranty. Respondent bears the burden of proving both 
the breach and damages by a preponderance of the evidence. Six 
L’s Packing Company, Inc. v. Preciosa Packing House, Inc., 41 
A.D. 1233 (1982). 

As evidence of complainant’s breach regarding Lot A, respond- 
ent has submitted an unsworn statement from a Joe Klein, 
Vice-President of Steve Dart Company, Montreal, Canada, the 
alleged receiver. Klein states as follows: “This is to formally 
confirm that the above load of watermelons was never received by 
us because there was an extremely high percentage of decay and 
the juice was leaking out through the truck.” There is no evidence 
of any government inspection made upon delivery of the 
watermelons on June 8, 1981. Respondent has provided an invoice 
from Pontino Trucking, Bridgeport, Pennsylvania, dated June 14, 
1981, which states that it “hauled away one trailerload of decayed 
watermelons.” The invoice does not identify the watermelons as 
those sold by complainant as Lot A. Since Klein’s statement is 
unsworn, no government inspection was obtained upon delivery, 
and the Pontino Trucking invoice does not specifically identify the 
melons as those from Lot A, we must conclude that respondent 
has failed to prove any breach by complainant. Respondent is 
thus liable for the contract price of $2,715.00. 

Respondent has submitted even less evidence of complainant’s 
breach with respect to Lot B. Respondent’s only documentary 
evidence is a letter from a Joseph Isenberg, Buffalo, New York, 
who states that the melons were extremely decayed upon delivery. 
The letter is not sworn to. No explanation has been provided as to 
why Isenberg could not have secured a federal inspection. In 
addition, respondent has stated that the original receiver was 
Peter Schmidt, Buffalo, New York, who has not submitted any 
statement concerning the condition of the watermelons on deliv- 
ery. We cannot accept the Isenberg letter as an indication of a 
breach. Therefore, respondent is liable to complainant for the 
contract price of $2,282.50. 

For Lot C, respondent has submitted a sworn statement by a 
John W. Waleski, Secretary of Hudis Produce Co., Inc., Philadel- 
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phia, Pennsylvania, the alleged receiver. Waleski says he rejected 
the load because the watermelons were ‘“‘very white in color, 
showed re-growth, were irregular in size and had about 10 percent 
decay.’’ However, Waleski says he agreed to handle the load on 
consignment, and remitted $1,740.00 to respondent. Although we 
prefer to see, as evidence of poor condition upon delivery, a 
federal inspection where one is readily available, as is the case in 
Philadelphia, we will accept Waleski’s sworn statement as evi- 
dence of a breach by complainant. As damages resulting from this 
breach, respondent is entitled to the difference between the value 
of the watermelons if they had been as warranted and their actual 
value as accepted. For the value of the melons as warranted, we 
will use the contract price plus freight. We have determined the 
contract price to be $2,294.00. Respondent claims that its freight 
on Lot C was $1,733.60, which complainant does not dispute. 
Thus, the value of the melons as warranted was $2,294.00 plus 
$1,733.60, or $4,027.60. For the actual value of the watermelons 
accepted, we will use the $1,748.00 remitted to respondent by 
Hudis Produce Co., Inc. Therefore, respondent’s damages result- 
ing from complainant’s breach of warranty are $4,027.60 less 
$1,740.00, or $2,287.60. Deducting $2,287.60 from the contract 
price of $2,294.00 leaves $6.40 as the amount owed to complain- 
ant for Lot C. 

Respondent’s counterclaim is based on the difference between 
the amount it obtained on resale and its expenditures for freight. 
However, since these three lots were sold f.o.b., respondent bears 
the cost of freight. Cerniglia Produce Company v. United Packing 
Company, 17 A.D. 699 (1958). Therefore, there is no basis for 
respondent’s counterclaim and it must be dismissed. 

We have determined respondent to be liable to complainant in 
the amount of $2,715.00 for Lot A, $2,282.50 for Lot B, and $6.40 
for Lot C, a total of $5,003.90. Respondent’s failure to pay 
complainant $5,003.90 is a violation of section 2 of the Act for 
which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay complainant, as reparation; $5,003.90 with interest thereon at 
the rate of 13 percent per annum from July 1, 1981, until paid. 

The counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 22,738) 


HUNTS POINT TOMATO Co., INC. v. S & K FARMS, INC. PACA 
Docket No. 2-6093. Decided July 28, 1983. 


F.0.B. Sale—Acceptance—Reparation awarded. 


Complainant sold and shipped to respondent 50 cartons of cherry tomatoes on an 
F.O.B. basis. Respondent received and accepted this shipment. Since there is no 
evidence of a breach of warranty by complainant, respondent is liable for the 
contract price. Reparation was awarded to complainant. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $400.00 in 
connection with a shipment of cherry tomatoes in interstate 
commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an unsworn 
answer thereto, denying liability. 

Since the amount claimed as damages does not exceed 
$15,000.00, the shortened procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given an opportunity to submit 
additional evidence in the form of affidavits but declined to do so. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hunts Point Tomato Co., Inc., is a corporation 
whose address is 134 Row A, New York City Terminal Market, 
Bronx, New York. 

2. Respondent S & K Farms, Inc., is a corporation whose 
address is 70-10 74th Street, Middle Village, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 
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3. On September 28, 1981, complainant sold and shipped to 
respondent 50 cartons of cherry tomatoes of Florida origin for 
$8.00 per carton, totalling $400.00 f.o.b. Respondent received and 
accepted the tomatoes. 

4. To date, respondent has failed to pay complainant the 
$400.00 contract price for the cherry tomatoes, which complainant 
claims to be due and owing. 

5. A formal complaint was filed on June 18, 1982, which was 
within nine months from the time the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its sworn complaint, alleges that it sold and 
shipped to respondent 50 cartons of cherry tomatoes for $400.00. 
Complainant alleges that respondent accepted the tomatoes but 
has failed to pay the contract price. Respondent’s only response 
to these allegations is in its unsworn answer, in which it alleges 
that the tomatoes were rotten upon arrival and that it tried to 
return the tomatoes to complainant but complainant refused to 
take them back. 

As respondent’s answer is unsworn, it is without evidentiary 
value. Therefore, we will not look to the substance of respondent’s 
allegations, but will consider the answer to be merely a general 
denial of the allegations of the complaint. 

The cherry tomatoes at issue were sold on an f.o.b. basis. Even 
though the terms “‘f.o.b.”’ are not found on any of the documents 
in evidence and are not alleged by complainant, the existence of 
f.o.b. terms are assumed when the contract is silent as to terms of 
delivery, as here. White and Summers, Uniform Commercial Code, 
43 (1972). In an f.o.b. sale, the buyer, upon acceptance of goods, is 
liable for the contract price, less damages due to any breach of 
warranty or contract by the seller. The burden is on the buyer to 
prove the breach and damages by a preponderance of the 
evidence. Arkansas Tomato Co. v. M-K & Sons Produce Co., Inc., 
40 Agric. Dec. 1773 (1981). Since there is no evidence in the 
record to rebut complainant’s sworn allegation that respondent 
accepted the cherry tomatoes, we conclude that the tomatoes 
were, in fact, accepted by respondent. The record is devoid of any 
evidence showing a breach of warranty or contract by complain- 
ant. Therefore, respondent is liable for the contract price of 
$400.00. 

Our decision would not change even if we were to consider 
respondent’s answer as evidence. Respondent’s answer does not 
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establish that it rightfully rejected the tomatoes, as respondent 
has presented nothing, other than its self-serving answer, that 
could be considered evidence that the tomatoes failed to comply 
with contract terms. Due to this absence of supporting evidence, 
respondent has also failed to meet its burden of proving a breach 
of warranty or contract by complainant. 

Respondent is, therefore, liable to complainant for $400.00, and 
its failure to pay this sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $400.00, with interest thereon 
at the rate of 13% per annum, from November 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,739) 


CookK SALES COMPANY v. FARM 2-U. PACA Docket No. 2-6125. 
Decided July 28, 1983. 


Broker—Acceptance—Reparation awarded. 


Complainant sold and shipped eight lots of cabbage to respondent who received 
and accepted the shipments. Complainant’s statements are accepted that the 
cabbage was sold to respondent through a broker. Since respondent received and 
accepted the cabbage it is liable to complainant for the full purchase price thereof. 
Reparation was awarded to complainant. 


George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amendned (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$1,415.75 in connection with the shipment of eight lots of cabbage 
in interstate commerce. 
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A copy of the Report of Investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying 
liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR §47.20) is, therefore, 
applicable. Pursuant to this procedure the verified complaint is 
considered a part of the evidence in the case, as is the 
Department’s Report of Investigation. Respondent’s answer, 
though it qualifies as a pleading, was not sworn to, and is, 
therefore, not in evidence. In addition the parties were given the 
opportunity to file evidence in the form of sworn statements. 
Respondent filed a document purporting to be an answering 
statement, and complainant filed a statement in reply. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Cook Sales Company, is a partnership com- 
posed of Charles Blevins, Nolon Cook and John Davis, whose 
address is 15607 North 20th Street, Phoenix, Arizona. 

2. Respondent, Farm 2-U, is a corporation whose address is 120 
West Northern, Phoenix, Arizona. At the time of the transactions 
involved herein respondent was licensed under the Act. 

3. On or about August 20, 23, September 14, 16, 19, 26, 
October 4, and 8, 1981, complainant sold to respondent various 
quantities of cabbage grown in Colorado totalling 302 cartons at a 
total price of $1,415.75 delivered. Complainant sent respondent 
invoices covering each of the 8 lots of cabbage within 3 or 4 days 
after shipment of the cabbage. 

4. Respondent has not paid complainant any part of the 
purchase price of the cabbage. 

5. The formal complaint was filed on May 10, 1982, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges in its answer, which was not verified, that it 
purchased the eight lots of cabbage from Prima Fruit Company, 
and paid that company for the cabbage. The evidence submitted 
by complainant includes copies of bills of lading, which show the 
cabbage as being parts of larger shipments of produce to Prima 
Fruit Company. However, complainant asserts that Prima Fruit 
Company acted purely as a broker, and that respondent was 
promptly mailed invoices covering each of the lots of cabbage. 
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Complainant attached as exhibits to the formal complaint 
copies of each of the eight invoices. These invoices show shipping 
dates that correspond to those listed in finding 3, and each 
invoice shows respondent as the buyer and states at the bottom 
of the invoice that Prima Fruit Company is the broker. In its 
sworn statement in reply complainant alleges that the invoices 
were all mailed within 3 or 4 days after the shipping dates. 

Respondent submitted a copy of its answer as an answering 
statement, and such document bore a notary seal and signature. 
However, there is nothing on the document to show that it was 
sworn to, and it does not even contain an original signature by 
respondent’s president. The document is merely a copy of the 
answer with a notary’s seal and signature attached. This, of 
course, does not have evidentiary standing in this proceeding. See 
7 CFR 47.20(a) and (h). Accordingly, we accept complainant’s 
statements that the cabbage was sold by complainant to respon- 
dent through Prima Fruit Company acting as broker. 

Since respondent received and accepted the cabbage it became 
liable to complainant for the full purchase price thereof, or 
$1,415.75. Respondent’s failure to pay complainant this amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,415.75, with interest thereon 
at the rate of 13% per annum from October 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,740) 


SUN WORLD INTERNATIONAL, INC. a/t/a SUN WORLD v. S & K 
FARMS INC. PACA Docket No. 2-6105. Decided August 1, 1983. 


F.0.B. Sale—Breach of warranty, failure to prove—Inspection—Reparation 
awarded. 


Complainant sold and shipped 775 cartons of celery to respondent who received 
and accepted the shipment. Respondent failed to sustain its burden of proving a 
breach of warranty by complainant. Therefore reparation was awarded to 
complainant. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $1,550.00 
in connection with a truckload of celery sold and shipped to 
respondent in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an unverified answer 
thereto, denying liability. 

Since the amount claimed as damages does not exceed 
$15,000.00, the shortened procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given an opportunity to file 
additional evidence in the form of verified statements and to file 
briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Sun World International, Inc. a/t/a Sun World, 
is a corporation whose address is 5544 California Avenue, Suite 
280, Bakersfield, California. 

2. Respondent, S&K Farms, Inc., is a corporation whose 
address is 70-10 74th Street, Middle Village, New York. At the 
time of the transaction alleged herein, respondent was licensed 
under the Act. 

3. On January 18, 1982, complainant sold to respondent 775 
cartons of celery at $8.00 per carton, plus $.65 per carton cooling, 
$36.00 for top ice, and $22.50 for a Ryan recorder, for a total 
contract price of $6,762.25, f.o.b. 

4. On January 18, 1982, complainant shipped the 775 cartons of 
celery subject to the contract to respondent, in interstate com- 
merce, on a truck bearing license no. BRAZ 584209. The truck 
arrived on January 23, 1982, and the celery was accepted by 
respondent. 

5. On January 27, 1982, at 10:30 a.m., the 775 cartons of celery 
were subjected to a federal inspection, which found as follows, in 
pertinent part: 
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MARKET: 
DATE: 
HOUR: 
RECEIVER: 
ADDRESS: 
APPLICANT: 
ADDRESS: 
SHIPPER: 
ADDRESS: 


CAR NO. TRAILOR LIC: 


KIND: 
WHERE INSPECTED: 


Condition of Equipment: 


Products Inspected: 


Condition of Load: 


Condition of Pack: 


Temperature of Product: 


Size: 


Quality: 


Condition: 


Middle Village, NY 

January 27, 1982 

10:50 am 

S&K Farms 

Middle Village, NY 

Same 

Same 

SunHarvest Inc 

Salinas, California 

BRAZ 584209 

Refr Mech 

Hunts Point Mkt Applicant’s 
Whse. 

Temperature controls not in 
operation. 

CELERY, Pascal type in car- 
tons branded ‘‘SunWorld by 
Sun Harvest Inc. Salinas Ca.” 
marked ‘18 Celery Stalks.” 
Applicant states 775 cartons. 
Through 5 to 7 rows 5 layers. 
Lengthwise Crosswise load. 
Tight 

Ranges 32 to 34F. 

Fairly uniform. Tops clipped to 
14 inches. Average midrib 
length 6 inches. No undersize. 
Clean, well trimmed, fairly well 
developed, fairly well formed, 
fairly compact. Grade defects 
average 4%, mechanical dam- 
age. 

Generally fresh and crisp. Tops 
green color. Decay ranges 6 to 
22% in most cartons, none in 
many, average 9% Bacterial 
Soft Rot in various stages, af- 
fecting tops and/or Crater Rot 
affecting 1 to 2 branches. 
Meets quality requirements but 
fails to grade US No 1, clipped 
to 14 inches only account of 
condition. 
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Remarks: Inspection and certificate re- 
stricted to product and lading 
in approximately 300 cartons 
being unloaded at time of in- 
spection and 1 incomplete 
stack and upper 2 layers of 5 
adjacent stacks nearest rear 
doors. 


6. Respondent paid complainant $5,212.25 by check, which was 
deposited by complainant. The check was not clearly represented 
to be payment in full. 

7. Respondent, to date, has failed to pay complainant the 
difference between the contract price of $6,762.25 and the 
$5,212.25 already paid, or $1,550.00. 

8. A formal complainant was filed on July 15, 1982, which was 
within nine months from the time the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent has failed to pay complainant $1,550.00 out of the 
contract price of $6,762.25, for the purchase of a truckload of 
celery which respondent received and accepted, on the grounds 
that the celery was in poor condition. Respondent, having 
accepted the celery in this f.o.b. sale, is liable for the contract 
price less damages due to any breach of warranty by complainant. 
Respondent has the burden of proving the breach and damages by 
a preponderance of the evidence. Arkansas Tomato Co. v. M-K & 
Sons Produce Co., Inc., 40 Agric. Dec. 1773 (1981). 

In an f.o.b. sale such as this, the seller warrants that the 
commodity, at the time of billing, when the produce is loaded at 
the shipping point, is in a condition that if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract 
destination. 7 CFR 46.43(j). The record contains a federal inspec- 
tion report, dated January 27, 1982, which shows that the celery 
was decayed from 6% to 22% in most cartons, none in many, with 
an average of 9% Bacterial Soft Rot in various stages. However, 
in its formal complaint, complainant alleges that the celery 
arrived at respondent’s place of business on January 23, 1982, 
four days prior to the date of the inspection, which respondent 
has not denied. Respondent’s four day delay in securing an 
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inspection leads us to conclude that the results of the January 27, 
1982, inspection do not reflect the condition of the celery at the 
time of delivery on January 23, 1982. In the absence of any 
additional evidence, we find that respondent has failed to sustain 
its burden of proving a breach of warranty by complainant. 

Respondent is, therefore, liable to complainant for the contract 
price of $6,762.25. Having paid complainant $5,212.55, respondent 
is currently liable for the remaining $1,550.00, and its failure to 
pay such sum is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,550.00, with interest thereon 
at the rate of 13% per annum from March 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,741) 


RALPH C. SAMSEL d/b/a RALPH SAMSEL CO. OF EL CENTRO v. 
GARDEN STATE FARMS, INC. PACA Docket No. 2-6157. Decided 
August 1, 1983. 


F.0.B. Sale—Inspection—Acceptance—Adjustment—Reparation awarded. 


Complainant sold and shipped 908 cartons of lettuce, no grade specified, to 
respondent who received and accepted the shipment. On arrival the lettuce was 
subjected to a federal inspection which showed that the lettuce graded U.S. No. 1. 
A second inspection was obtained three days later which showed deterioration. 
Respondent did not inform complainant of the first inspection. Based on the 
second inspection complainant granted a $2.00 per carton adjustment. Respondent 
failed to explain the large discrepancy in the condition shown by the two 
inspections. Therefore, the entire shipment is presumed to have graded U.S. No. 1 
when it was accepted. Had complainant known of the first inspection it would not 
have given the price adjustment. The adjustment may be rescinded because it was 
based on the withholding of a material fact by respondent. Reparation was 
awarded to complainant. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Frank V. Charles, Chelsea, Massachusetts, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent of $1,816.00 in connection 
with the shipment in interstate commerce of a container of 
lettuce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying 
liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the 
Department’s report of investigation. In addition, the parties were 
given an opportunity to file evidence in the form of sworn 
statements. Complainant filed an opening statement to which 
respondent filed an answering statement, to which complainant 
filed a statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual doing business as Ralph Samsel 
Company of El Centro, whose address is P.O. Box 525, Salinas, 
California 93902. 

2. Respondent is a corporation whose address is 3655 South 
Lawrence Street, Philadelphia, Pennsylvania 19148. At the time of 
the transaction involved in this proceeding respondent was 
licensed under the Act. 

3. On April 30, 1982, in a contract negotiated by Best Produce 
Distributing, a broker located in Salinas, California, complainant 
sold to respondent in interstate commerce 908 cartons of “BY 
MAGGIE” brand lettuce, two dozen per carton, at $4.00 per 
carton, no grade, f.o.b., plus vacuum cooling, brokerage and 
recording thermometer charges, for a total price of $4,380.90. 

4. On April 30, 1983, the lettuce was loaded on a van secured 
by respondent for shipment from California to Pennsylvania. The 
loading was completed at about 8:30 p.m., which was too late for 
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the van to be loaded on a train for shipment that night. Instead it 
was loaded for shipment the next day, and arrived in Philadel- 
phia, Pennsylvania, on May 7, 1982 

5. An inspection of the lettuce was made on Friday, May 7, 
1982, at 9:45 a.m., while the lettuce was still on the van, showing 
the following results in pertinent part: 


Condition of Equipment: Temperature control unit in op- 
eration. 

Products Inspected: LETTUCE Iceberg type in fi- 
berboard cartons branded “By 
Maggie Brand, 2 dozen, Ralph 
Samsel Co., Salinas, Ca.” Ap- 
plicant’s count: 908 cartons. 

Condition of Load: Through lengthwise and cross- 
wise load. 5 rows, 8 layers. 

Condition of Pack: Tight 

Temperature of Product: Various locations 38°F. to 
40°F. 

Quality: Clean, generally fairly well 
trimmed, green color, average 
93% hard or firm, 7% fairly 
firm. Grade defects average 
within tolerance. 

Condition: Fresh and crisp. No decay. 

Grade: U.S. No. 1 

Remarks: Inspection and certificate re- 
stricted to part of 8 stacks 
nearest rear doors. 


6. A second inspection was made on Monday, May 10, 1982, at 
7:15 a.m. It revealed in pertinent part as follows: 


Condition of Equipment: Temperature control unit in op- 
eration. 

Products Inspected: LETTUCE, Iceberg type in fi- 
berboard cartons branded, “By 
Maggie Brand, 2 dozen, Ralph 
Samsel Co., Salinas, CA.’’ Ap- 
plicant’s count: 700 cartons. 

Condition of Load: Partly unloaded lengthwise and 
crosswise load. 1 to 5 rows, 1 
to 8 layers. Many cartons wet 
due to condition.1 to 5 rows, 1 
to 8 layers. Many cartons wet 
due to condition. 
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Condition of Pack: Tight 

Temperature of Product: Various locations: 39°F. to 
42°F. 

Condition: Heads or portion of heads not 

affected by condition defects 
are fresh and crisp. Wrapper 
Leaves: Ranges 1 to 7 heads 
in most cartons, none in some, 
average 10% Bacterial Soft 
Rot in various stages 1 to 4 
leaves. 
Head Leaves: Ranges 2 to 5 
decayed heads per carton, av- 
erage 14% Bacterial Soft Rot 
in various stages affecting 1 
to 3 leaves to % of head. 

Remarks: Inspection and certificate re- 
stricted to part of 7 stacks 
nearest rear doors in that por- 
tion of load remaining at time 
of inspection. Above lot previ- 
ously inspected for grade May 
7, 1982, and reported on Fed- 
eral Certificate No. E-028672. 


7. The results of the May 7, 1982, inspection were not conveyed 
to complainant. The results of the May 10, 1982, inspection were 
conveyed to complainant. Complainant misunderstood when the 
inspection occurred, and believing it occured on May 7, 1982, gave 
respondent a $2.00 per carton adjustment. Respondent paid 
complainant the adjusted price of $2,564.90. 

8. A formal complaint was filed on August 26, 1982, which was 
within nine months of when the cause of action arose. 


CONCLUSIONS 


This case arises as a result of a misunderstanding by complain- 
ant as to the circumstances under which a van of lettuce arrived 
in Philadelphia, Pennsylvania. While the parties have raised 
numerous side issues, the resolution of the case turns on the 
question as to the legal impact of the first of two inspections of 
the van at destination. Questions as to whether there was a one 
day delay in the transit of the lettuce, the effect of a lack of 
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federal inspection at shipping point, whether there was precooling, 
whether temperatures were properly maintained during transit, 
the effect of a Monterey County inspection at shipping point, and 
whether the type of defects found during the May 10, 1982, 
inspection show that complainant breached the warranty of 
suitable shipping condition, are immaterial. 

The undisputed evidence shows that the parties entered a 
no-grade contract with respect to the lettuce involved, f.o.b., 
Salinas, California. On arrival in Philadelphia, Pennsylvania on 
May 7, 1982, the contents of the van were subjected to a 
restricted federal inspection which clearly showed that the lettuce 
graded U.S. No. 1. The extent of the inspection was at the 
discretion of respondent, who chose to limit it to cartons going 
eight stacks deep into the truck. By law, the inspection certificate 
is prima-facie evidence of the truth of the statements it contains 
(7 U.S.C. 499n(a)). Furthermore, at the time respondent began 
unloading the van without complaining about the quality of the 
lettuce, it accepted the lot. 

Theron Hooker Company, a/t/a Westgate Marketing Co. v. Ben 
Gatz Co., 30 A.D. 1109, 1112 (1971). 

It is impossible to know on this record what happened to the 
lettuce during the three days between the first and second 
inspection. Having accepted the lettuce, it was respondent’s 
burden satisfactorily to explain the reasons for the large discrep- 
ancy in the condition shown by the two inspections. Peter 
Condakes Company v. Michael Bros., Inc., 19 Agric. Dec. 650 
(1960). Respondent has failed to do so. Therefore, the entire van 
must be presumed to have graded U.S. No. 1 when it was 
accepted. 

That complainant gave a $2.00 per carton adjustment is not 
helpful to respondent. The evidence is clear that complainant 
made such adjustment without knowledge as to the existence of 
the first inspection, because respondent did not immediately 
apprise it that such inspection had occured. We find that had it 
known of the outcome of the first inspection, as it was entitled to, 
it would not have given such an adjustment. Therefore, the 
adjustment was based on the withholding by respondent of a 
material fact, and may be rescinded. Martori Bros., Distributors v. 
Onondaga Produce Co., Inc., et al., 27 Agric. Dec. 673 (1968). 
Thus, complainant is entitled to receive the full contract price. 
Respondent’s failure to pay complainant $1,816.00 is a violation 
of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 





SALINAS MKTG. CO-OP. v. ED. KEIL PRODUCE 
Cite as 42 A.D. 1237 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation $1,816.00, with interest thereon 
at the rate of 13% per annum from June 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,742) 


SALINAS MARKETING COOPERATIVE v. ED. A. KEIL PRODUCE, 
Inc. PACA Docket No. 2-6171. Decided August 1, 1983. 


F.0.B. Sale—Suitable shipping condition warrranty—Damages, failure to prove— 
Reparation awarded. 


Complainant sold an shipped F.O.B. a truckload of lettuce and cauliflower to 
respondent who received and accepted the shipment. Upon arrival the load was 
inspected and revealed that the cauliflower was frozen as was a portion of the 
lettuce and the balance of the load of lettuce was in poor condition. It is 
determined that the freezing occurred while the shipment was in transit. Also, it is 
determined that the unfrozen cartons of lettuce were not in suitable shipping 
condition when they were loaded on the truck. However respondent did not notify 
complainant in a timely manner that there was any problems with the load and 
failed to show it suffered any damages as a result of the poor condition of the 
lettuce. Therefore respondent is liable for the full purchase price of the entire 
truckload. Reparation was awarded to complainant. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought an 
award of reparation in the amount of $2,649.20 in connection with 
the sale of a truckload of lettuce and cauliflower in interstate 
commerce. 

Copies of this report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying 
liability to the complainant. Since the amount claimed as damages 
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in the formal complaint does not exceed $15,000.00 the shortened 
method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are a part of the evidence in the 
case, as is the Department’s Report of Investigation. In addition, 
the parties were given the opportunity to file evidence in the form 
of verified statements. Respondent filed a ‘‘Statement In Reply’, 
and complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Marketing Cooperative, is a corporation 
whose address is P.O. Box 3860, Salinas, California 93912. 

2. Respondent, Ed A. Keil Produce, Inc., is a corporation whose 
address is 1254 Champe Road, Toledo, Ohio, 43615. At the time 
of the transaction involved herein respondent was licensed under 
the Act. 

3. On April 29, 1982, complainant sold to respondent, f.o.b., 52 
cartons of cauliflower and 686 cartons of lettuce. The cauliflower 
was sold for $6.00 per carton plus $.85 per carton cooling for a 
total price of $356.20. The lettuce was sold for $4.00 per carton 
plus $.65 per carton cooling for a total price of $3,189.90. 
Brokerage at $.15 per carton for both the cauliflower and lettuce 
amounted to $110.70. Thus, the total cost of the shipment was 
$3,656.80. The transaction was negotiated by Ritter & Company 
of Toledo, Ohio. 

4. The produce described in paragraph 3, above, was shipped on 
April 29, 1982, and arrived in Toledo, Ohio on or about May 3, 
1982, where it received a federal inspection at 5:55 p.m. The 
inspection showed in pertinent part: 


Temperature of Product: At rear doors Top 42°F Bot- 
tom 44°F First stack at front 
of trailer Top 27° Bottom 30°F 

Condition: The top layer cartons of the 
9th, 10th and 11th stacks, and 
the top two layers of the 6th, 
7th and 8th stacks, and the top 
4 layers of the 2nd, 3rd, 4th 
and 5th stacks and all cartons 
in the lst stack nearest front 
of trailer and all cartons of 
cauliflower lot show some to 
practically all stock frozen in 
from % of 1 inch, to entire 
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head and is so located as to 
indicate occurred in present 
location. Lettuce lot Remain- 
der of stock: Heads or portion 
of heads not affected by condi- 
tion defects are fresh and 
crisp. 
Head Leaves: Damage by dis- 
coloration following bruising 
from 1 to 3 heads per carton 
average 7%, occurring through- 
out pack and load. Decay from 
4 to 14 heads per carton, aver- 
age 39%, Bacterial Soft Rot in 
mostly advanced stages. Wrap- 
per Leaves: No decay. 
Remarks: Inspection and certificate re- 
stricted to produce and lading 
in all layers of 3 stacks and 
remaining top layers of the 
next 2 stacks nearest rear 
doors. Inspection made during 
process of unloading in from 
side door. 


5. Respondent accepted the truckload of cauliflower and lettuce. 
Subsequently, working through Ritter & Company, respondent 
offered to settle the account for a total of $1,007.60. Ritter 
claimed respondent averaged $2.00 per carton on a total of 685 
cartons of lettuce, although it realized nothing on 217 cartons of 
frozen lettuce. Deducting 217 cartons from 686 cartons delivered 
pursuant to contract leaves 469 cartons for which respondent 
claimed it received $1,370.00, an average of $2.91 per carton. 
There was no evidence submitted to substantiate the claim. Ritter 
made no calculation with respect to the frozen cauliflower. 
Respondent paid complainant $1,007.60, which complainant ac- 
cepted as partial settlement of the invoiced amount of $3,656.80. 

6. Respondent subsequently claimed it received $2.00 per car- 
ton of lettuce on 454 cartons for a total of $908.00. However, 
respondent failed to submit any evidence which would substanti- 
ate its claim. 
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7. A formal complaint was filed on October 18, 1982, which was 
within nine months of the date the cause of action arose. 


CONCLUSIONS 


There are two issues for resolution in this proceeding. The first 
issue is whether the lettuce and cauliflower made good delivery, 
and if not whether there was a breach by complainant of its 
warranty that the goods were in suitable shipping condition. The 
second issue is whether respondent has paid complainant in full. 

Since the transaction was an f.o.b. sale, the respondent, as the 
buyer, is responsible for any damage which occurred while the 
goods were in transit. Insofar as the cauliflower is concerned the 
inspection made it clear that the cauliflower was frozen, and 
further that such freezing occurred while it was in transit. Thus, 
complainant is entitled to receive the entire contract price for the 
cauliflower of $356.20 plus brokerage of $.15 per carton or $7.80, 
for a total price of $364.00. 

Insofar as the lettuce is concerned, the inspection is equally 
persuasive that a portion of the load was frozen while in transit. 
Thus, respondent is liable for the entire contract price for the 
frozen cartons. While the evidence is uncertain as to the number 
of cartons that were actually frozen, we accept as the most 
reliable number the 217 cartons the broker stated were frozen. As 
regards the remaining 469 cartons, respondent claimed in its 
answering statement that it received $2.00 per carton on 454 
cartons, leaving 15 cartons unaccounted for. 

There is no question that the 469 unfrozen cartons of lettuce 
were not in suitable shipping condition when they were loaded on 
the truck. An average of 39% decay is far too high under a no 
grade contract for lettuce when it arrives at destination after four 
days. Pursuant to 7 CFR §46.44(a)(2), with regard to lettuce: 

if the contract does not specify a U.S. grade or percentage of 

condition defects, the lettuce at destination may contain a 

maximum of 15 percent, by count, of the heads in any lot 

which are damaged by condition defects, including therein not 

more than 9 percent serious damage of which not more than 5 

percent may be decay affecting any portion of the head 

exclusive of wrapping leaves. 

Thus, respondent should normally be entitled to damages with 
respect to the 469 cartons of lettuce involved. 

In this case, however, respondent has failed to submit proof 
that it suffered any damage as a result of the poor condition of 
the lettuce. Neither is there any showing that respondent notified 
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complainant in a timely manner that there were any problems. 
Nor is there any indication respondent ever gave complainant an 
accounting with respect to the 469 cartons of lettuce which were 
not frozen. Neither did it provide any proof as to its damages, 
which it must do in order to avoid paying the full contract price. 
Growers Produce v. Star Produce, 33 Agric. Dec. 693, 696 (1974). 
The nearest it came to doing so was through its broker, Ritter & 
Company, which notified complainant by letter dated May 25, 
1982, that there were problems with the load. The only other 
available evidence is contained in respondent’s ‘‘Statement In 
Reply” (Answering Statement) filed on March 15, 1983, in which 
it claimed it received $2.00 per case on 454 cases, and referred to 
an Exhibit II A in support of its claim. However, there is no 
Exhibit II A on file in this proceeding. Therefore, respondent had 
the burden of proof, and has failed to show it suffered any 
damages as result of the poor condition of the lettuce, as a result 
of which complainant is entitled to full recovery. Crane Distribut- 
ing Company v. Anthony Abbate Fruit Distributors, 31 Agric. 
Dec. 902 (1972). This amounts to $4.00 per carton plus $.65 per 
carton for 686 cartons, or $3,189.90, plus $.15 brokerage per 
carton, or $102.90, for a total of $3,292.80. 

Respondent is liable to complainant for the full purchase price 
of the lettuce and cauliflower, or $3,656.80 less $1,007.60 already 
paid, for a total liability of $2,649.20. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $2,649.20, with interest thereon at 
the rate of 13% per annum from June 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,743) 
Cook SALES COMPANY v. TRIANGLE PRODUCE COMPANY. PACA 
Docket No. 2-6175. Decided August 1, 1983. 
Delivered sale—Broker—Complaint dismissed. 


Complainant sold and shipped, through a third party, 50 cartons of cabbage 
delivered. Respondent did not know at the time it paid for the produce that the 
principal in the transaction was complainant as it received the invoice from the 
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third party that it had been dealing with. No broker’s memorandum of sale was 
submitted as proof that the third party acted as a broker. Thus respondent acted 
properly in paying the invoice. received from the third party. Therefore the 
complaint was dismissed. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for Complainant. 
Carlos R. Estrada, Phoenix, Arizona, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought an 
award of reparation in the amount of $237.50 in connection with 
the sale of 50 cartons of cabbage in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying 
liability for the amount claimed. The amount claimed as damages 
in the formal complaint does not exceed $15,000.00, and accord- 
ingly the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are a part of the 
evidence in the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Complainant filed a 
sworn opening statement. Respondent filed an unsworn answering 
statement which cannot be considered in this proceeding. Com- 
plainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Charles H. Blevins, Nolan Cook, and John 
Davis, is a partnership, doing business as Cook Sales Company, 
with an address at 15607 North 20th Street, Phoenix, Arizona. 

2. Respondent is an individual Eddie Angulo, doing business as 
Triangle Produce Company, with an address at 325 East Madison 
Street, Phoenix, Arizona. At the time of the transaction involved 
in this case respondent was licensed under the Act. 

3. On September 3, 1981, complainant sold to respondent 
through Prima Fruit Company, located in Phoenix, Arizona, 50 
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cartons of cabbage at $4.75 per carton delivered, for a total 
contract price of $237.50. On that date the 50 cartons of cabbage 
were shipped from Colorado to respondent in Phoenix, Arizona. 

4. Respondent never dealt with complainant, but only with 
Prima Fruit Company in this transaction. Prima Fruit Company 
invoiced respondent for the full contract price in an invoice dated 
September 4, 1981. Respondent paid Prima Fruit Company the 
full price on September 11, 1981. At some point after it paid 
Prima Fruit Company respondent received an invoice from 
complainant, contacted Prima Fruit Company concerning the 
matter, and was promised by Prima Fruit Company that it would 
pay complainant. Respoindent did not know at the time the 
transaction was entered that complainant was involved. 

5. A formal complaint was filed on May 10, 1982, which was 
within nine months of the time the cause of action herein arose. 


CONCLUSIONS 


Complainant contends that it sold through Prima Fruit Com- 
pany, acting as a broker, 50 cartons of cabbage to respondent at 
$4.75 per carton, delivered, for a total contract price of $237.50. 


Respondent avers that it never knew it was dealing with 
complainant, but rather thought at all times pertinent to the 
transaction that it was dealing with Prima Fruit Company. 
Furthermore, respondent paid Prima Fruit Company in full for the 
produce shortly after the produce was delivered to it. On the basis 
of this record we must find for the respondent. 

The critical factors in this case are whether respondent knew, or 
should have known at the time it paid for the produce that the 
principal in the transaction was complainant rather than Prima 
Fruit Company. The controlling fact is that neither party submit- 
ted to this tribunal a broker’s memorandum of such sale from 
Prima Fruit Company which would indicate that it was acting as 
a broker in this transaction. Rather, respondent received an 
invoice from Prima Fruit Company, and paid it on September 11, 
1981. The evidence is unclear as to when complainant’s invoice 
may have reached respondent, but complainant acknowledged it 
sent its invoice “‘three to four days after shipment’’. If it were 
sent on September 7, 1981, or perhaps a day or two later, it is not 
unlikely that respondent received the invoice after it paid Prima 
Fruit Company. There is no evidence of any kind to indicate that 
as a result of a prior course of dealing with complainant, or with 
Prima Fruit Company, respondent knew or should have known 
that it was liable to complainant. Thus, we conclude that 
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respondent acted properly in paying Prima Fruit Company. 
Absent proof that the complainant’s invoice reached respondent 
prior to September 11, 1981, it acted properly in paying Prima 
Fruit Company. Fowler Packing Co., Inc., v. Associated Growers 
Company of St. Louis Missouri, 36 Agric. Dec. 87, 91 (1977). 
Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,744) 


ADMIRAL PACKING COMPANY v. DEMASE & MANNA COMPANY. 
PACA Docket No. 2-6211. Decided August 1, 1983. 


F.0.B. Sale—Price adjustment—Inspection—Reparation awarded. 


Complainant sold and shipped two truckloads of lettuce which were received and 
accepted by respondent. 


As to the first truckload, the dispute as to the amount of allowance complainant 
gave to respondent because of a decline in market price and an adjustment for 
underweight cartons is resolved by finding that complainant lumped the two 
allowances together and adjusted the total contract price. Respondent failed to 
submit any proof to overcome this conclusion. 


In regard to the second shipment, it cannot be determined that the load failed to 
make good delivery at the time the lettuce was accepted by respondent because 
the inspection was made three days after acceptance of the load and the condition 
defects are progressive in nature. Reparations were awarded to complainant. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for Complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant scught an 
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award of reparation in the amount of $1,221.00 with respect to 
two transactions in interstate commerce involving the sale of 
truckloads of lettuce. 

Copies of this report of investigation made by the Department 
were served on the parties. A copy of the formal complaint was 
served upon respondent which filed an answer, and counterclaim 
in the amount $796.00 with respect to the first transaction in 
issue in this proceeding. The amount claimed as damages in the 
formal complaint does not exceed $15,000.00, nor does the amount 
in the counterclaim exceed $15,000.00. Accordingly, the shortened 
method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the 
verified pleadings of the parties are a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to file evidence in the form 
of verified statements. Complainant filed a reply to the answer 
and counterclaim and an opening statement. Respondent filed an 
answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Admiral Packing Company, is a corporation 
with an address at P.O. Box 1089, Salinas, California. At the time 
of the transactions involved herein complainant was licensed 
under the Act. 

2. Respondent Demase & Manna Company, is a corporation 
whose address is 110 9th Street, Pittsburgh, Pennsylvania. At the 
time of the transactions involved herein respondent was licensed 
under the Act. 

3. On January 16, 1982, complainant sold to respondent, f.o.b., 
796 cartons of lettuce, each containing 2 dozen “‘Admiral” brand 
heads. The contract price was $18.00 per carton for a total of 
$14,328.00; $.65 per carton for vacuum cooling, for a total of 
$517.40; and $22.50 for a recording thermometer, for a total 
contract price of $14,867.90. The contract provided that it was 
“no grade”, and that ‘good delivery standards apply excluding 
brusing and/or discoloration following bruising’. The contract was 
negotiated by a broker, Richard Kaiser Co., Inc., located in 
Salinas, California. 

4. The 796 cartons of lettuce sold on January 16, 1982, were 
shipped on that date by complainant to respondent. While the 
lettuce was in transit, due to a decline in the market price, 
complainant granted to respondent a $2.00 per carton adjustment, 
thereby reducing the price per carton from $18.00 to $16.00. The 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1244 


lettuce arrived in Pittsburgh, Pennsylvania on or about January 
20, 1982, at which time it was inspected. The inspection showed 
that the lettuce was in good condition. However, as regards the 
“the condition of Pack’’ it showed that ‘‘Net weight ranges from 
36 to 45.5 pounds, average 41 pounds per carton.” After further 
negotiations because the lettuce weighed less than 50 pounds per 
carton, net weight, complainant adjusted its contract price by 
$5.00 from the original contract price so as to charge $13.00 per 
carton, f.o.b. Thus, the contract price for the lettuce was 
$10,348.00, plus cooling and recording thermometer for a total 
contract price $10,887.90. Respondent remitted to complainant 
$10,091.90, leaving a balance unpaid of $796 with respect to this 
transaction. 

5. Qn April 22, 1982 complainant sold to respondent, f.o.b., 850 
cartons of lettuce, each containing 2 dozen ‘‘Admiral’’ brand 
heads at $5.00 per carton for a contract price of $4,250.00 plus 
$.70 per carton cooling for a total of $595.00, and a total contract 
price of $4,845.00. The contract was a no grade contract which 
provided that “‘good delivery standards apply excluding bruising 
and/or discoloration following bruising”’. The contract was negoti- 
ated by a broker, Richard Kaiser Company, Inc., Salinas, Califor- 
nia. During the negotiations complainant told the broker, which 
conveyed the information to the respondent, that there was some 
fringe tipburn, and other minor condition problems. The price at 
which the lettuce was sold had been lowered because of those 
problems. 

6. The 850 cartons of lettuce referred to in paragraph 5, above, 
were shipped by complainant on April 22, 1982, and arrived in 
Pittsburgh, Pennsylvania on April 26, 1982, where they were 
unloaded by the respondent. On April 29, 1982, the shipment was 
subjected to federal inspection which showed as regards their 
condition that: 

Heads or portions of heads not affected by condition factors 

are fresh and crisp. Wrapper leaves: No decay. Head 

leaves: Damaged by Russet Spotting average 4%. Decay in 

Y of cartons from 1 to 6 heads, remainder none, average 7%, 

Bacterial Soft Rot, various stages, mostly advanced. 

7. Respondent, without consulting with complainant, took a 
$.50 per carton adjustment, for a total adjustment of $425.00, on 
the lettuce shipped on April 22, 1982. 

8. A formal complaint was filed on November 4, 1982 which 
was within 9 months of the time the causes of action herein arose. 
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9. A timely counterclaim with respect to the first transaction 
was filed as January 11, 1983. 


DECISION 


Although the two transactions in this proceeding involve the 
same parties and were negotiated by the same broker, they are 
completely independent of each other insofar as the factual and 
legal principles involved are concerned. The transaction which 
occurred on January 16, 1982, involves a factual dispute as to the 
amount of allowance complainant gave to respondent because of a 
decline in the market price of lettuce, and because the lettuce it 
shipped did not weigh as much as respondent expected it to. The 
transaction which occurred on April 22, 1982, involves a question 
as to whether the lettuce made good delivery when, three days 
after it arrived in Pittsburgh, a federal inspection revealed that 
there was 7% decay with respect to a no grade contract. For the 
reasons discussed below we find that complainant is the prevail- 
ing party with respect to both transactions. 

In the January 16, 1982, transaction, the parties originally 
agreed to a contract price of $18.00 per carton plus cooling, and a 
charge for a recording thermometer. While the lettuce was in 
transit, there was a decline in the market price, as a result of 
which complainant gave an allowance of $2.00 per carton. When 
the lettuce arrived in Pittsburgh on January 20, 1982, it received 
a federal inspection which showed that the lettuce was under- 
weight insofar as the contract arrangement was concerned be- 
cause it weighed between 36 and 45.5 pounds per carton, average 
41 pounds. It is undisputed that the parties agreed that the 
cartons of lettuce would average a higher weight. This is 
particularly borne out by the fact that complainant readily gave a 
price allowance as a result of the weights reported to it. The 
parties disagree as to the total amount of the allowances given as 
a result of market decline and the underweight cartons. Complain- 
ant claims that it gave an original $2.00 allowance due to market 
decline, which was adjusted to a $5.00 allowance which include 
both market decline and an adjustment because of the under- 
weight cartons. It supports its contention in this regard with an 
invoice which reflects the $2.00 market decline allowance, and 
then shows that the $2.00 was stricken out and a statement was 
added saying ‘‘offered a total $5.00 allowance due to light wts. 
will remit $13.00 F.O.B.” Respondent contends that there was a 
$5.00 additional allowance given on top of the $2.00, thereby 
resulting in a contract price of $11.00 per carton plus cooling and 
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a recording thermometer. Fortunately, it is not necessary to weigh 
the relative merits of the contentions of the two parties in this 
instance. There is also contained in the record a statement by the 
broker, Richard Kaiser Co., Inc., which provides an independent 
version of the transaction, and on which this forum relies since 
the broker has no stake in the outcome of the proceeding. 

We find on the basis of the entire record that the parties 
expected the lettuce to weigh more than an average of 41 pounds 
per carton. Respondent believes that it was entitled to 50 pounds 
per carton. Complainant has concurred with respondent’s conten- 
tion that the cartons should have averaged a higher weight, but 
has not mentioned a specific average weight for the cartons. 
Although in transactions involving lettuce 40 pounds per carton 
is normally the expected weight, we accept the fact that there was 
an agreement between the parties that the cartons of lettuce 
involved in this transaction would weigh more. As a result of the 
light weight of the cartons we find that complainant offered 
respondent an allowance, which originally was uncertain in 
amount. As stated by the broker in a letter to the Department: 

Subsequently Mr. Battaglia of DeMase Manna Company, 
requested the lettuce price be adjusted down to $12.00 F.O.B. 
plus cooling. We reported the same and considered the file 
closed until Mr. Derdivanis asked if the reported weights 
were gross or net. The answer was net weight which was a 
surprise to us. We had thought it was gross. Based upon the 
tear wieght (sic) difference of 2-2% pounds and that being 
closer to the described lettuce at time of sale. Mr. Derdivanis 
insisted upon a remittance of $13.00 F.0O.B. DeMase Manna 
remitted on the basis of $12.00 F.O.B. and has yet to pay the 
balance due. 

We believe that the unbiased statement of the broker shows 
that there was no original agreement as to the amount of the 
allowance for the underweight cartons despite the fact it said that 
it considered the file to have been closed until complainant 
questioned whether the weights were gross or net. The statement 
of the broker merely reflects that it thought $12.00 would reflect 
an allowance which was acceptable to both parties. Rather, we 
find that complainant lumped the allowance for market decline in 
with the allowance for underweight cartons, and adjusted the 
total contract price to $13.00 per carton plus cooling and a 
recording thermometer. Respondent has failed to submit any 
proof which overcomes this conclusion. 
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Insofar as the April 22, 1982, transaction is concerned, it is 
clear that both parties knew at the time the contract was entered 
that there was damage involving fringe tipburn, and other minor 
condition problems. In fact, the contract price per carton of 
lettuce was adjusted to reflect these difficulties. The lettuce was 
transported to Pittsburgh, and arrived on April 26, 1982, where it 
was unloaded. Three days later a federal inspection of the lettuce 
was secured in the Conrail Produce Terminal. No mention was 
made of fringe tipburn or other minor defects. However, it did 
show that there was Russet Spotting, average 4%, and bacterial 
soft rot, average 7%, which adds up to 11% serious condition 
defects. 7 CFR 46.44(a)(2) specifies that in order for a load of 
lettuce which has been shipped without grade to make good 
delivery there shall be ‘‘not more than 9 percent serious damage 
of which not more than 5 percent may be decay affecting any 
portion of the head exclusive of wrapping leaves.’’ We need not 
reach the question as to whether shipment at a lower price 
because of fringe tipburning and other minor defects voids any 
suitable shipping condition warranty as to other defects because a 
total of condition defects, which is 2% over that permitted by the 
regulations, and 7% bacterial soft rot, also 2% over that 
permitted for decay by the regulations, is acceptable under the 
circumstances with which we are concerned in this case. The 
inspection was taken three days after the goods arrived in 
Pittsburgh. Both types of condition defects are progressive in 
nature. The time at which the lettuce must make good delivery is 
when it is accepted by the buyer. We cannot say that the 
bacterial soft rot averaged more than 5% when it arrived on April 
26, nor can we say that the total condition defects were more 
than 9% on that date. Therefore, complainant is entitled to 
receive the full contract price with respect to this shipment of 
lettuce. 

With respect to the January 16, 1982, transaction respondent is 
liable to complainant for the full purchase price of the lettuce, or 
$14,867.90, less $3,980.00, which reflects a $5.00 per carton 
adjustment as a result of market decline and underweight cartons, 
for a total obligation of $10,887.90. Respondent has already paid 
complainant $10,091.90 with respect to this transaction, as a 
result of which it still owes $796.00. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 

With respect to the April 22, 1982 transaction, respondent is 
obligated to pay the full contract price of $4,845.00. It has 
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already paid $4,420.00 on this contract, leaving $425.00 due to 
complainant. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $796.00 with interest thereon at the 
rate of 13 percent per annum from March 1, 1982, until paid. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $425.00, with interest thereon 
at the rate of 13 percent per annum from June 1, 1982, until paid. 

The counterclaim in this proceeding is dismissed. 

Copies of this order shall be served on the parties. 


(No. 22,745) 


PANDOL BROTHERS, INC. v. CYNTHIA CUPO d/b/a EAST COAST 
BANANA. PACA Docket No. 2-6269. Decided August 22, 1983. 


Admission of liability. 


Decision by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $21,587.50 
in connection with a shipment of bananas in interstate commerce. 
A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, admitting liability for the amount 
alleged in the complaint, but alleging that since the complaint 
was filed, it had paid complaint $2,250. By letter dated June 8, 
1983, complainant was given 10 days from its receipt thereof to 
state whether, as of the date of the answer, respondent had 
reduced its liability by $2,250 to $19,137.50. Complainant was 
told that if it did not respond, an order would be issued in its 
favor for $19,137.50, rather than the amount alleged in the 
complaint. Complainant failed to file a response. Accordingly, the 
issuance of an order in complainant’s favor for $19,137.50, 
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without further procedure, is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR 47.&(d)). 

Complainant, Pandol Brothers, Inc., is a corporation whose 
address is Rout 2, Box 388, Delano, California. Respondent, 
Cynthia Cupo d/b/a East Coast Banana, is an individual whose 
address is 91 West 24th, Bayonne, New Jersey. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of section 
2 of the Act (7 U.S.C. 499b) and have resulted in damages to 
complainant of $19,137.50. Accordingly, within 30 days from the 
date of this order, respondent shall pay to complainant, as 
reparation, $19,137.50, with interest thereon at the rate of 13 
percent per annum from March 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,746) 


Top PAC GROWERS AND SHIPPERS, INC. v. DOCK CASE BROKER- 
AGE COMPANY, and/or SAM PETRO PRODUCE. PACA Docket No. 
2-6131. Decided August 24, 1983. 


F.0.B. Sale—Failure to pay—Broker guaranteed payment—Reparation awarded. 


Complainant sold and shipped to respondent Sam Petro Produce a truckload of 
tomatoes which was received and accepted by such respondent. Respondent Sam 
Petro Produce has not paid complainant for the tomatoes. Respondent Dock Case 
Brokerage apparently guaranteed payment and its actions indicate that it assumed 
greater responsibility than is normally the case with respect to a broker. 
Respondents therefore are jointly and severally liable to complainant for the full 
purchase price of the tomatoes. Reparation was awarded to complainant. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
Both respondents, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant sought an 
award of reparation against the respondents jointly or severally, 
in the sum of $10,326.50 in connection with a truckload of 
tomatoes shipped in interstate commerce. 

A copy of the formal complaint was served on the respondents, 
and a copy of the Departmental report of investigation was 
served upon the parties. Respondent, Dock Case Brokerage 
Company, filed an answer to the complaint in which it denied that 
it owed the amount alleged. Respondent, Sam Petro Produce, 
failed to file an answer, and is in default in this case. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000.00. Accordingly, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are a part of the evidence in the case, as 
is the Department’s report of investigation. In addition, the 
parties were given the opportunity to file evidence in the form of 
verified statements. Complainant filed an opening statement. 
Respondent did not file an answering statement. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Top Pac Growers and Shippers, Inc., is a 
corporation with an address at Post Office Box 1001, Tracy, 
California. 

2. Respondent Dock Case Brokerage Company, is a partnership 
composed of Dock S. Case and Salvatore Toscano, with an 
address at 1202 East Third Street, Lehigh Acres, Florida. At the 
time of the transactions involved in this complaint respondent 
Dock Case Brokerage was licensed under the Act. Respondent 
Samuel Petro, is an individual doing business as Sam Petro 
Produce, with an address at 2520 Airline Drive, Houston, Texas. 
At the time of the transaction involved in this proceeding Sam 
Petro Produce was licensed under the Act. 

3. On October 23, 1981, complainant sold a truckload of 
tomatoes to Sam Petro Produce consisting of 512 cartons of U.S. 
No. 1 “MG Tomatoes” large size at $8.00 a carton for a total 
price $4,096.00, and 768 cartons of U.S. No. 1 “MG Tomatoes” of 
medium size at $7.00 per carton for a total price of $5,376.00, plus 
$22.50 for a Ryan recorder, palletizing in the total amount of 
$192.00, and degreening in the total amount of $640.00, F.O.B. 
Thus, the total contract price was $10,326.50. The invoice with 
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respect to the transaction was made out to Dock Case c/o Sam 
Petro Produce. 

4. The tomatoes described in paragraph 4, above, were shipped 
from California to Sam Petro Produce in Houston, Texas on 
October 23, 1981, and were accepted upon arrival. 

5. Respondent, Dock Case Brokerage, issued its own invoice to 
Sam Petro Produce. ‘““Make Check Payable To Top Pac Inc.” 
appeared on its face. 

6. A formal complaint was filed in this proceeding on June 15, 
1982, which was within nine months of the time the cause of 
action arose. 


CONCLUSIONS 


This case involves a situation in which respondent, Sam Petro 
Produce, failed to answer the complaint, and is in default. In 
addition the evidence shows clearly that it received and accepted 
a truckload of tomatoes sold and shipped by complainant, and is 
liable for the full contract price. We also find that Dock Case 
Brokerage is equally liable for the full contract price because of 
its role in the transaction. 

Dock Case operated as a broker arranging for the purchase and 
sale of the truckload of tomatoes in issue. In accordance with the 
regulations issued by the Secretary to carry out the Perishable 
Agricultural Commodities Act it should have issued a Broker’s 
Memorandum of Sale to both parties which clarified its role in 
this regard. 7 CFR 46.28(a). Apparently, it did not do so since 
neither it nor complainant submitted a copy of such a document. 
This failure to do so, however, would not render it liable for 
payment under the Act unless there was a direct causal connec- 
tion between such failure to issue the Memorandum and the 
failure to pay. Such connection was not shown. 

The evidence of record, which was not challenged by Dock Case 
Brokerage, shows clearly that complainant was willing to sell the 
truckload of tomatoes to respondent only if Dock Case Brokerage 
guaranteed payment. Respondent has not contested the statement 
in the complainant’s Opening Statement by John Rogers who was 
a salesman for complainant, in which he says: 

Knowing the apparent financial status of Sam Petro Produce 

via the indication through the Blue Book, which is a credit 

organization indicating the ability of a firm to pay, I was 
quite concerned with shipping and invoicing Sam Petro 

Produce. This concern was relayed to Mr. Case. It was at this 

time, still prior to shipment, that Mr. Case assured me that I 
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need not worry regarding payment; and to further substanti- 

ate this fact, he personally guaranteed that in the event Sam 

Petro Produce failed to obligate its indebtedness to Top Pac 

Growers and Shippers, Inc., he (Dock Case) would personally 

remit the total invoiced amount of the shipment to Top Pac 

Growers and Shippers, Inc. 

Respondent, Dock Case Brokerage’s actions were consistent 
with the statement made by Mr. Rogers. First, respondent did 
not deny the validity of this statement. Secondly, Dock Case 
invoiced Sam Petro Produce, thereby indicating that it had 
assumed greater responsibility than is normally the case with 
respect to a broker. Based upon the facts we have no choice but 
to find for complainant. Respondents, therefore, are liable jointly 
and severally to complainant for the full purchase price of the 
tomatoes, plus palletizing, degreening, and the provision of a 
Ryan recorder, in the total amount of $10,326.50. Respondent’s 
failures to pay complainant such amount constitute violations of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this Order, respondent, Dock 
Case Brokerage Company and/or Sam Petro Produce shall pay to 
complainant, as reparation, as a joint and several obligation, 
$10,326.50, with interest thereon at the rate of 13% per annum 
from December 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,747) 


GRADY PRUETTE v. DOCK CASE and SALVATORE J. TOSCANO 
d/b/a DOCK CASE BROKERAGE COMPANY. PACA Docket No. 
2-6136. Decided August 24, 1983. 


Broker—Complaint dismissed. 


Complainant sold and shipped a truckload of tomatoes, through the respondent 
acting as a broker, to a third party. Complainant maintains that it sold the load to 
respondent. Respondent claims that it acted merely as a broker with respect to its 
sale to the third party. On the basis of the record it is found that respondent 
acted as a broker, and that complainant should have received payment from the 
third party. Therefore the complaint was dismissed. 
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De:.ais Becker, Presiding Officer. 
C.E. Leatherman, Lincolntown, North Carolina, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought an 
award of reparation in the amount of $4,672.54 in connection with 
the sale of a truckload of tomatoes in interstate commerce. 
Subsequently, complainant received partial payment in the 
amount of $3,618.00 leaving a balance unpaid of $1,054.54. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying 
liability to complainant. Since the amount claimed as damages in 
the formal complaint does not exceed $15,000.00, the shortened 
method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to file evidence in the form 
of verified statements. Neither party did so. 


FINDINGS OF FACT 


1. Complainant, Grady Pruette is an individual with an address 
of P.O. Box 239, Immokalee, Florida. 

2. Respondent, Dock Case and Salvatore J. Toscano, is a 
partnership doing business as Dock Case Brokerage, with an 
address at 1202 East 3rd Street, Lehigh Acres, Florida. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On March 25, 1982, complainant sold to Sam Petro Produce 
in Houston, Texas a truckload of tomatoes consisting of 1545 
boxes of 6x6 size at $3.00 per box for a total price of $4,635.00, 
and 15 boxes of 6x7 size at $2.50 per box or $37.50, F.O.B. The 
terms were cash at the time of sale. The transaction was arranged 
by the respondent, Dock Case Brokerage. 
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4. On March 25, 1982, the tomatoes described in finding of fact 
3, above, were shipped from complainant’s place of business to 
Sam Petro Produce in Houston, Texas. Complainant provided an 
invoice No. 0674 addressed to the respondent which stated that 
the goods were shipped to Sam Petro Produce, and had a notation 
at the bottom of the invoice which said ‘‘See 0647 Mailed to Sam 
Petro.”’ Simultaneously complainant sent invoice No. 0647 directly 
to Sam Petro Produce with respect to the same transaction. 

5. Sam Petro Produce secured a federal inspection in its cold 
room of the tomatoes on March 29, 1982. It showed as regards 
their condition as follows: 

Average approximately 5% green or breakers, 30% turning or 

pink, 65% light red or red. Average 2%, decay. Damage by 

bruising, affecting turning to red fruit, scattered throughout 
pack, range from 2 to 14%, average 8%. Damage by internal 

brown discoloration range from 4 to 14%, average 9%. 

6. As a result of the inspection Sam Petro did not believe it 
should pay the full market price. Eventually it sent a check to 
respondent in the amount of $3,618.00, and respondent sent its 
own check in the same amount to complainant. 

7. A formal complaint was filed in this case on September 3, 
1982, which was within nine months of the time the cause of 
action herein arose. 


CONCLUSIONS 


This case involves a dispute as to whether respondent, Dock 
Case Brokerage, was the principle responsible for payment to the 
complainant, Grady Pruette with respect to a truckload of 
tomatoes shipped from Complainant’s place of business in Florida 
to a third party, Sam Petro Produce in Houston, Texas. Com- 
plainant maintains that it sold the produce to respondent. 
Respondent maintains that it merely acted as a broker with 
respect to its sale to Sam Petro Produce. On the basis of this 
record we find that respondent acted as a broker, and that 
complainant should have received payment from Sam Petro 
Produce, rather than respondent. 

Pursuant to the regulations issued to effectuate the Perishable 
Agricultural Commodities Act, a broker is supposed to issue a 
properly executed Memorandum of Sale when it arranges a 
transaction. 7 CFR 46.28(a). However, even if it does not do so, in 
the absence of a specific arrangement to ensure payment the 
broker is not responsible for payment to the seller by the buyer. 7 
CFR 46.28(c). Although there apparently was no Memorandum of 
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Sale issued by respondent in this case, the facts show fairly 
clearly that respondent was not directly responsible for payment 
by Sam Petro Produce to complainant. We draw this conclusion 
because complainant issued two invoices to cover the sale of the 
tomatoes. Both invoices were similar with the exception of the 
fact that one had the statement sold to Dock Case Brokerage and 
shipped to Sam Petro Produce on it, whereas the other referred 
only to a sale to Sam Petro Produce. Both invoices were sent to 
Sam Petro Produce. Apparently, only the invoice which mentioned 
Dock Case Brokerage was sent to respondent. Such action 
indicates, in our view, that complainant believed it was selling the 
tomatoes to Sam Petro Produce, and that Dock Case’s role was 
that of a broker. 

That Sam Petro sent a check to Dock Case Brokerage which 
then wrote its own check in the amount of $3,618.00 to 
complainant does not alter our view that there is no evidence in 
this record to indicate that respondent had assured payment 
would be made to complainant. The broker, having received the 
check, had an obligation either to return it to Sam Petro Produce, 
or to pay that amount to complainant. It merely chose to take the 
latter course of action. 

Because we have concluded that Sam Petro Produce was the 
buyer in this case, and it is not a party to this transaction, we 
need not reach the issue as to whether the tomatoes were shipped 
in suitable shipping condition. Complainant would have had to sue 
Sam Petro Produce for that issue to be relevant to this 
proceeding. Accordingly, the complaint must be dismissed. 


ORDER 


The complaint herein is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,748) 


SAM ANDREW’S SONS v. GEORGE DEPAOLI DISTRIBUTING CO. 
PACA Docket No. 2-6137. Decided August 24, 1983. 


Market protection—Reparation awarded. 


Complainant sold and shipped 860 cartons of lettuce F.O.B. to respondent who 
received and accepted the shipment. Respondent made a payment to complainant 
for the lettuce but it was not for the full contract price. Respondent claimed 
complainant granted them protection against market decline. After consideration 
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of all factors it is concluded that complainant did not protect respondent against a 
decline in market price. Therefore reparation was awarded to complainant. 


Dennis Becker, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought an 
award of reparation in the amount of $1,720.00 in connection with 
the sale of a truckload of lettuce in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying 
liability to complainant. The amount claimed as damages in the 
formal complaint does not exceed $15,000.00. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are a part of the 
evidence in the case, as is Departmental report of investigation. 
In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. Neither party did so. 


FINDINGS OF FACT 


1. Complainant, Sam Andrew’s Sons, is a partnership composed 
of Robert S. Andrews, Fred S. Andrews, and Donald S. Andrews, 
whose address is 401 West 5th Street, Holtville, California. 

2. Respondent, George DePaoli, Distributing Co., is a corpora- 
tion with an address at P.O. Box 776 Salinas, California. At the 
time of the transactions involved in this proceeding respondent 
was licensed under the Act. 

3. On April 13, 1982 complainant sold to respondent 860 
cartons of U.S. No. 1 ‘‘DONNIE Brand” 2 dozen lettuce, f.o.b., at 
$5.00 per carton plus $.65 per carton cooling for a total contract 
price of $4,859.00. The lettuce was shipped from Bakersfield, 
California to Salt Lake City, Utah on April 13, 1982, where it was 
received and accepted by respondent. Respondent has paid 
complainant $3,139.00 of the contract price, leaving a balance due 
of $1,720.00. 
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4. A formal complaint was filed in this proceeding on August 
17, 1982 which is within nine months of the time the cause of 
action arose. 


CONCLUSIONS 


This dispute centers around the question as to whether in a 
market in which the price of lettuce is declining the complainant 
granted respondent protection against market decline. There is 
virtually no evidence in the record to show whether such 
protection was provided. Complainant maintains that it did not 
provide market protection, and that if it did so it never does so 
for more than a period of one day. Respondent, on the other hand, 
maintains that it was insisting on market protection with respect 
to all its purchases of lettuce at this time, and would not have 
entered a contract with the complainant had such protection not 
been afforded. However, respondent did not submit any data 
indicating that it was receiving market protection from other 
sellers of lettuce. 

Both parties agree as to the original contract price. Since this is 
the case, it is the burden of respondent, as the proponent of the 
claim there was protection, to prove that there was an adjustment 
in price given because of market protection against declining price 
Arkansas Tomato Co., v. M-K & Sons Produce Co., Inc, 40 Agric. 
Dec. 1773, 1776 (1981); F.H. Hogue Produce Company v. M. 
Singer’s Sons Corp., 33 Agric. Dec. 451 (1974). Respondent has 
failed to show that there was such protection. In fact, the 
available evidence indicates that it was not afforded. Respondent 
attached to its answer two documents which purport to show a 
change in price. The first document dated April 13, 1982, is of 
uncertain origin and description. It states that the cost to 
respondent was originally $6.00 per carton for the lettuce involved 
in this proceeding. The document also states that the lettuce was 
resold for $6.10. There is on the document a statement ‘“‘Protec- 
tion Market’’. Furthermore, there is a statement above the $6.00 
cost figure of “$3.00 Per Bob Son.’’ However, we are not 
presuaded that the document shows that complainant intended to 
grant market protection. Nor are we persuaded that the document 
reflects the transaction in issue in this case in view of the fact 
that the cost figure is $1.00 above that for which complainant 
says it sold the produce. 

The second document is also of uncertain origin and description. 
It is dated April 16, 1983, and purports to show another 
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transaction between complainant and respondent involving ‘“‘Don- 
nie Brand’’ lettuce. It does not state there was “Protection 
Market.” The stated cost was $3.00 per carton with a “sold” 
price given of $3.60. Unfortunately for respondent, the document 
is not material to the transaction in issue, particularly since the 
source of the document is unknown. Thus, we cannot conclude 
that the $3.00 price shows the true state of the lettuce market 
three days after the transaction in issue. We are further im- 
pressed by the fact that on April 14, 1982, the market price for 
lettuce in the San Jose Valley reflected in the “Fruit and 
Vegetable Market News’’ was $8.00 some $6.00 per carton, with 
some sales protected against price decline. On April 15, 1982, the 
market price in Salinas was lower, with the prices being quoted at 
$5.00 to $6.00, occasionally $6.50 to $7.00, with some prices 
protected against decline. The normal transportation from 
Bakersfield, California to Salt Lake City, Utah takes no more 
than two days. There is no indication that the transportation of 
the lettuce involved in this proceeding took longer than that 
period of time. Protection against market decline would never be 
given for longer than normal transportation. Thus, in consider- 
ation of all of these factors we must conclude that complainant 
did not protect respondent against a decline in market price of the 
nature respondent says occurred with respect to this transaction. 

Therefore, respondent is liable to complainant for the full 
purchase price of the lettuce, or $4,859.00. Complainant has 
already paid respondent $3,139.00. It still owes complainant 
$1,720.00. Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,720.00 with interest thereon 
at the rate of 13 percent per annum from May 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,749) 


ROGER HARLOFF PACKING, INC. v. FARM FRESH PRODUCE, INC. 
PACA Docket No. 2-5971. Decided August 25, 1983. 


F.0.B. Sales—Breach of Warranty—Damages—Counterclaim—Reparation awarded. 





HARLOFF PACKING, INC. v. FARM FRESH PRODUCE 
Cite as 42 A.D. 1260 


Complainant sold and shipped 1,280 boxes of tomatoes F.O.B. to respondent who 
received and accepted the shipment and promptly notifed complainant of the 
results of a federal inspection on the day of arrival which indicated that the 
tomatoes did not make good delivery at contract destination. Therefore respondent 
was due damages for complainant’s breach. 


Complainant sold and shipped another lot of 1,280 cartons of tomatoes F.O.B. to 
respondent who received and accepted the shipment which was in good condition 
upon arrival. But respondent had not paid complainant any part of the purchase 
price for these tomatoes. Respondent didn’t claim any breach relative to this 
shipment, therefore, respondent is liable to complainant for the full purchase price 
of such tomatoes. 


Complainant sold two other lots of tomatoes containing 1,280 boxes each to 
respondent. However one day before the scheduled shipment date respondent 
cancelled the contract. Complainant claimed damages resulting from respondent’s 
cancellation. It is concluded that complainant should be entitled to his claim. 
However, it is also concluded that complainant failed to prove a necessary 
component of its damages. Therefore no award could be made to complainant. 


Finally, complainant sold two other lots of tomatoes containing 1,280 cartons each 
to respondent. However, when respondent brought two trucks to complainant’s 
place of business to load the tomatoes covered by these two lots, complainant 
refused to deliver such tomatoes to respondent. It is concluded that respondent 
should be entitled to its claim. However, respondent failed to prove damages for 
the two lots of tomatoes. 


Reparation was awarded to complainant for the first two transactions mentioned 
above. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Irving Coopersmith, New York, NY for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $28,166.74 in connection 
with the sale and shipment of two loads of tomatoes in interstate 
commerce, and in connection with a contract to sell an additional 
two loads of tomatoes in interstate commerce. 

Respondent filed an answer to the complaint denying liability to 
complainant for the amount claimed, and counterclaiming against 
complainant for the sum of $12,740.00 in connection with a 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1260 


contract for two additional loads of tomatoes to be shipped in 
interstate commerce. Complainant filed a reply to the counter- 
claim in which it denied any liability to respondent. 

Although the amount claimed in the complaint exceeds 
$15,000.00, the parties waived oral hearing. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements. Respondent 
filed an answering statement, and complainant filed a statement 
in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Roger Harloff Packing, Inc., is a corporation 
whose address is P.O. Box 1787, Bradenton, Florida. At the time 
of the transactions involved herein complainant was operating 
subject to license under the Act. 

2. Respondent, Farm Fresh Produce, Inc., is a corporation 
whose address is Store 101, Row A, N.Y.C. Terminal Market, 
Hunt’s Pt. Ave. & E. Bay Ave., Bronx, N.Y. At the time of the 
transactions involved herein respondent was licensed under the 
Act. 

3. On or about May 27, 1981, complainant sold to respondent 
under invoice number 906, 1,280 boxes of Palmetto Pride 5x6 and 
larger tomatoes at $8.00 per box plus $.50 for gassing, $.15 for 
palletizing, and $22.50 for a Therma-Gard thermometer, or a total 
price of $11,094.50, f.0.b. Palmetto. 

4. On May 29, 1981, the tomatoes covered by complainant’s 
invoice number 906 were subjected to a Federal-State inspection 
at Palmetto, Florida, with the following results in relevant part: 


CAR/TRAILER OR TRUCK 

NO.: Platform 

DATE ISSUED: June-4-1981 

REGISTRATION NO: 389 

MATURE GREEN; SIZE: 5x6 l1gr.; 30 lbs.: 1280; DE- 
CAY: NONE; BRAND: Pal- 
metto Pride; GRADE: US 
Combination with at least 85% 
US NO 1 Quality 
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MEETS CANADIAN IM- 

PORT REQUIREMENTS 

MEETS SECRETARY’S 

ORDER 

DATES INSPECTED: May-29-1981 


5. The tomatoes covered by complainant’s invoice number 906 
were shipped from Palmetto, Florida, at approximately 4:45 p.m. 
on June 4, 1981, and arrived at respondent’s place of business in 
the Hunt’s Point Market in Bronx, New York, on June 7, 1981. A 
federal abridged inspection certificate was issued covering an 
inspection made of tomatoes at 7:45 a.m. on June 8, 1981, which 
revealed in relevant part as follows: 


NAME AND ADDRESS Farm Fresh, Bronx, N.Y. 

OF APPLICANT: 

NAME AND ADDRESS Harloff Packing, Inc., Pal- 

OF SHIPPER: metto, Fla. 

NAME AND ADDRESS Farm Fresh, Bronx, N.Y. 

OF RECEIVER: 

DATE: June 8, 1981; IOWA: 7:45 am; 
MARKET: Bronx, New York; 
LOT INSPECTION: See Re- 
marks; CARRIER: TRAILER 

INSPECTION POINT: Hunts Point Market; APPLI- 
CANT’S STORE; 

TEMPERATURE PROD- RANGE 59° TO 61°F 

UCT: 

PRODUCTS INSPECTED: Tomatoes printed ‘Palmetto 
Pride Tomatoes, Growers, 
Packers, Shippers, R. Harloff 
Packing Inc., Palmetto, Fla., 
Produce of USA, Net Wt. 30 
Ibs’”’ and stamped “5x6 & 
LGR” 

APPLICANT STATES: 1280 cartons 

CONDITION: Average approximately 5% 
turning and pink, 70% light 
red and red. 12 to 26%, aver- 
age 18% soft. 3 to 19% in 
most cartons, none in some, 
average 8% Alternaria Rot in 
various stages. Average 2% 
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damage by numerous sunken 
discolored areas occuring over 
shoulders. 

REMARKS: Applicant states above lot was 
unloaded, from C-1245-6 Ga. 
Condition only reported at ap- 
plicants request. Some cartons 
scattered throughout pack are 
wet and leaking, reported at 
applicant’s request. 


6. On or about May 27, 1981, complainant sold to respondent 
under invoice number 907, 1280 boxes of Palmetto Pride 6x6 
tomatoes at $7.00 per carton, plus $.50 per carton gasing and $.15 
per carton palletizing, or a total invoice price of $9,792.00, f.o.b. 
Palmetto. These tomatoes were shipped from Palmetto, Florida, 
on June 4, 1981, and arrived at respondent’s place of business in 
New York in good condition. Respondent has not paid complain- 
ant any part of the purchase price of these tomatoes. 

7. On or about May 29, 1981, complainant sold to respondent 
two lots containing 1280 boxes each of Palmetto Pride 6x6 
tomatoes at $7.00 per box, plus gassing on each lot in the amount 
of $640.00, and palletizing on each lot in the amount of $192.00, 
for a total invoice amount on each lot of $9,792.00. The two lots 
were scheduled for shipment to respondent on June 5, 1981. On 
June 4, 1981, respondent, acting through its agent Sam Spinale, 
informed complainant that the contract to purchase these two lots 
of tomatoes was cancelled. 

8. On June 4, 1981, complainant contracted to sell a lot of 
tomatoes to respondent as follows: 512 cartons of 6x6 and larger, 
U.S. No. 3, at $3.50 per carton; 192 cartons of 6x6 U.S. No. 2 at 
$3.50 per carton; 128 cartons of 6x7 U.S. No. 2 at $3.00 per 
carton; 384 cartons of 5x6 U.S. No. 2 at $4.50 per carton; and 64 
cartons of 6x7 U.S. No. 3 at $2.50 per carton, or a total price of 
$4,736.00 f.o.b. 

9. On June 4, 1981, at approximately 10:30 a.m., complainant 
sold to respondent through respondent’s representative Sam 
Spinale, 1280 cartons of 5x6 size tomatoes to grade U.S. 
combination or at least 85% U.S. No. 1 quality at $7.50 per 
carton, for a contract price of $9,600.00 

10. The tomatoes covered by findings of fact 8 and 9 were 
scheduled to be picked up by respondent on June 4, 1981. 
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However, on that date complainant refused to deliver such 
tomatoes to respondent. 

11. The formal complaint was filed on October 19, 1981, which 
was within nine months after the causes of action therein accrued. 
The formal counterclaim was filed on February 8, 1982, which was 
within nine months after the cause of action alleged therein 
accrued. 


CONCLUSIONS 


Respondent accepted the tomatoes which were the subject of 
finding 3, and promptly notified complainant of the results of the 
federal inspection of such tomatoes on the day of arrival. It is 
evident from the results of this inspection that the tomatoes did 
not make good delivery at contract destination in New York. The 
only question is as to the damages due to respondent for 
complainant’s breach. Respondent claims $2,500.00 in damages, 
and bases the claim on the percentage of total condition defects 
as disclosed by the federal inspection. The usual measure of 
damages for breach as to accepted goods is the difference between 
the gross proceeds of a prompt and proper resale and the market 
price of the commodity at time of arrival. See Halfmoon Fruit and 
Produce Co. v. V. F. Lanasa, Inc., 39 A.D. 1520 (1980). In this 
case respondent did not furnish an accounting covering the resale 
of the commodity which it received, nor did respondent furnish 
evidence of market price. However, respondent’s method of 
computing damages based upon the percentage of condition 
defects present in the tomatoes is a permissible method of 
computing damages. See Elggren & Sons v. Wood Co., 11 A.D. 
1032 (1952). Under this method of computing damages we cannot 
use that portion of the percentage of condition defects which the 
commodity could have contained and still have made good 
delivery. In this case we deem that percentage to be 10%. This 
leaves 18% of the condition defects as a basis for computing 
damages. The f.o.b. invoice price was $11,094.50, and 18% of this 
amount is $1,997.01, which we deem to be respondent’s damages 
relative to the tomatoes covered by finding of fact 3. Accordingly, 
there remains due and owing by respondent to complainant 
$9,097.49 as to these tomatoes. 

Respondent did not claim any breach relative to the tomatoes 
covered by finding of fact 6. Accordingly, respondent is liable to 
complainant for the full f.o.b. purchase price of such tomatoes, or 
$9,792.00. 
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This brings us to the major source of contention between the 
parties herein. The record reveals that on May 29, 1981, respon- 
dent’s representative Sam Spinale had purchased the two lots of 
tomatoes covered by finding of fact 7 for shipment on or about 
June 5, 1981. In addition, on the morning of June 4, 1981, Sam 
Spinale purchased the lots of tomatoes covered by findings 8 and 
9.1 Sam Spinale negotiated the purchase of the tomatoes covered 
by findings 8 and 9 with complainant’s Art Tanner. Later on the 
afternoon of June 4, 1981, Sam Spinale brought two trucks to the 
place of business of complainant in order to load the tomatoes 
covered by findings of fact 8 and 9. At this time Mr. Spinale was 
informed by Ed Harloff, the son of Roger Harloff, president of 
complainant, that he would not load the tomatoes covered by 
findings 8 and 9 because they were sold at too low a price. 
Complainant admits that Ed Harloff did not have authority to 
refuse the loading of these tomatoes. However, when Art Tanner 
was informed by Sam Spinale of what had happened, Art Tanner 
also refused to load the tomatoes until such time as he contacted 
Roger Harloff. Although Mr. Tanner informed Mr. Spinale at that 
time that Ed Harloff did not have the authority to refuse the 
loading, and assured Mr. Spinale that Roger Harloff would rectify 
the situation when he was contacted, Mr. Tanner was unable to 
contact Mr. Harloff that afternoon, with the result that complain- 
ant refused to load the tomatoes. Mr. Spinale became very 
frustrated by the refusal to load, and cancelled the two loads of 
tomatoes covered by finding 7 which he had purchased on May 
29, for shipment on June 5, 1981. Although on the following 
morning the two parties made some effort to get together again 
as to the price and shipment of the four lots of tomatoes, they 
were unable to do so. Complainant claims damages resulting from 


1It is appropriate to note at this point that there are seven different sworn 
statements in the record relative to the contract for the tomatoes covered by 
finding 8. These versions differ as to the number of cartons, grade, size, and price. 
Four of these statements were placed in evidence by respondent and three by 
complainant. Two of respondent’s statements were by Frank Spinale, but differed 
substantially from each other, and two sworn statements were by Salvatore 
Toscano (one placed in evidence by complainant and one by respondent) and these 
two statements differed substantially. The contract was actually negotiated 
between respondent’s Sam Spinale and complainant’s Art Tanner. Sam Spinale’s 
statement omits any reference at all to the 512 carton and 192 carton lots, 
whereas respondent’s other two witnesses do include these lots as a part of the 
contract (as do all the statements other than Sam Spinales’s and one of Frank 
Spinale’s.) For this and other reasons we have concluded that Art Tanner's 
statement is on the whole the most plausible, and accordingly it is his statement 
on which finding 8 is based. 
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respondent’s cancellation of the two lots of tomatoes covered by 
finding 7, and respondent claims damages resulting from com- 
plainant’s refusal to ship the two lots of tomatoes covered by 
findings 8 and 9. We conclude that both parties should be entitled 
to their claims. Although respondent contends that its cancella- 
tion of the two lots of tomatoes covered by finding 7 was justified 
because of complainant’s refusal to ship the two lots covered by 
findings 8 and 9, this contention clearly has no legal justification. 
This is true because we are not here dealing with an installment 
contract, but rather with tomatoes which were clearly purchased 
under two separate contracts. Both of these contracts stand alone, 
and refusal to ship under one cannot furnish justification for 
cancellation of the other. There was no “whole contract” which 
would justify respondent’s cancellation. See UCC Sections 2-711 
and 2-612. 

We will first deal with respondent’s damages resulting from 
complainant’s refusal to ship the tomatoes covered by findings 8 
and 9. The total f.o.b. price of the load of tomatoes covered by 
finding 8 was $4,736.00. Respondent sought to show the market 
price of similar tomatoes by submitting as an exhibit to its 
answering statement a copy of the Federal-State Market New 
Reports for New York Citys’ Hunt’s Point Terminal Market for 
June 12, 1981. However, it is clear from the record herein that the 
tomatoes covered by findings 3 and 6 were shipped from 
Palmetto, Florida, on June 4, 1981, and arrived in New York 
sometime on June 7, or early the morning of June 8, 1981. This is 
known because the record contains a federal inspection of the 
tomatoes covered by findings 3 through 5 which shows these 
tomatoes to have been inspected at 7:45 a.m. on June 8, in New 
York. The report of this inspection was submitted by respondent 
as an exhibit to its answering statement, the same document to 
which respondent attached the June 12, Market News Report. If 
the tomatoes covered by findings 3 through 5 were shipped on 
June 4, and arrived and were available for inspection the morning 
of June 8, then obviously the tomatoes covered by findings 8 and 
9, which were scheduled to be picked up by respondent on June 4, 
would have arrived and been available for resale on June 8, or at 
the latest June 9, 1981. It is apparent then that the date with 
which we are concerned is Monday, June 8, 1981, and not Friday, 
June 12, 1981. Under some circumstances we would attempt to 
ascertain on our own what the market prices were for similar 
tomatoes in New York on Monday June 8, 1981, by acquiring the 
appropriate market news reports from the Market News Service. 
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In this case respondent was represented by counsel, and the 
appropriate date to be used for computation of damages was 
manifest. We see no reason why we should be required to 
undertake to prove respondent’s case. We conclude that respon- 
dent has failed to prove damages relative to the tomatoes covered 
by finding 8. Unfortunately, respondent attempted to prove 
damages as to the tomatoes covered by finding 9 by use of the 
same June 12, market news report. Accordingly, for the same 
reasons we find that respondent has failed to prove damages as to 
the tomatoes covered by finding 9. 

Complainant bases its claim for damages as to the two lots of 
tomatoes covered by finding 7 on two accountings allegedly 
covering the resale of such lots of tomatoes. The first accounting 
is from Max Feldbaum & Sons of Philadelphia, Pennsylvania. 
While such accounting does cover the correct number of cartons 
of size 6x6 tomatoes, the accounting is dated June 5, 1981. Since 
respondent’s cancellation of its contract to purchase these toma- 
toes was made late on the afternoon of June 4, 1981, in 
Bradenton, Florida, and the tomatoes were at that time located at 
complainant’s place of business in Florida., we are unable to see 
how the tomatoes could have been sold on the following day by 
Max Feldbaum & Sons in Philadelphia. There is a similar problem 
with the other accounting for the other lot of tomatoes covered by 
finding 7. The tomatoes were consigned to Sun Light Tomato 
Company of Chelsea, Massachusetts. The accounting relative to 
these tomatoes, although it is written in long hand at the bottom 
of complainant’s invoice dated June 5, 1981, itself has no date 
showing when the tomatoes covered by such accounting were 
resold. Accordingly, we conclude that complainant has failed to 
prove a necessary component of its damages, and we are therefore 
unable to make any award to complainant for the tomatoes 
covered by finding 7. 

In conclusion we have found that respondent owes complainant 
a total of $18,889.49 on the tomatoes covered by findings 3 and 6. 
Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. The counterclaim should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $18,889.49, with interest 
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thereon at the rate of 13% per annum from July 1, 1981, until 
paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,750) 


J. HELLMAN PRODUCE, INC. v. TYM TRADING Co., INC., PACA 
Docket No. 2-6096. Decided August 25, 1983. 


F.O.B. Sale—Acceptance—Suitable shipping condition warranty—Reparation 
awarded. 


Complainant sold three truckloads of onions F.O.B. to respondent and shipped 
them to dockside Los Angeles for subsequent shipment to respondent’s customer 
in Japan. Respondent accepted the onions because its customer unloaded them and 
disposed of them. No breach of contract on the part of the complainant could be 
found. Therefore respondent is liable to complainant for the full purchase price. 
Reparation was awarded to complainant. 


George S. Whitten, Presiding Officer. 
Stanley P. Piser, Woodland Hills, California for complainant. 
Nancy Brown, Beverly Hills, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$23,970.00 in connection with the sale of three containers of 
onions in interstate and foreign commerce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying 
liability to complainant. Respondent also filed a counterclaim in 
the amount of $22,070.90 arising out of the same transactions. 
Complainant filed a reply to the counterclaim denying any 
liability thereunder. 

Although the amount claimed in the formal complaint and 
counterclaim exceeds $15,000.00, the parties have waived oral 
hearing, and the shortened method of procedure provided in 
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section 47.20 of the Rules of Practice (7 CFR 47.20) is therefore 
applicable. Pursuant to this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn 
statements. However, neither party did so. Respondent filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, J. Hellman Produce, Inc., is a corporation 
whose address is 718 Market Court, Los Angeles, California. At 
the time of the transactions involved herein complainant was 
licensed under the Act. 

2. Respondent, TYM Trading Co., Inc., is a corporation whose 
address is 2031 Bay Street, Los Angeles, California. At the time 
of the transactions involved herein respondent was licensed under 
the Act. 

3. On or about November 11, 1982, complainant sold to 
respondent three truckloads of U.S. No. 1 medium yellow globe 
onions. The three trucks contained a total of 2,820 50 lb. bags, 
and the sale price was $8.50 per bag, or a total of $23,970.00. The 
terms of sale were f.o.b. Los Angeles for shipment to Japan. 

4. The three containers of onions were federally inspected at 
shipping point in Delta, Colorado, on November 9, or November 
10, 1981. At such time the onions were graded U.S. No. 1, 2% 
inches minimum, and the following statement was made on the 
certificates as to each of the trailer loads: ‘‘mature, firm, dry, 
clean, bright and mostly well, some fairly well shaped. Defects 
within tolerance. Less than 1% decay.” 

5. Complainant shipped the three trailer loads of onions from 
Colorado on November 9 and 10, 1981, to the dock in Los 
Angeles. The vented containers were loaded on a ship at Los 
Angeles on November 13, 1981, and arrived in Yokahama, Japan, 
on November 26, 1981. 

6. The onions were accepted by respondent after arrival in 
Japan, and respondent has not paid complainant any part of the 
purchase price of the onions. 

7. The formal complaint was filed on April 14, 1982, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent denies that it accepted the onions upon their arrival 
in Japan, and instead asserts that ‘complainant was notified of 
the rejection of its tender of delivery within a commercially 
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reasonable time and upon the discovery of the defective goods’. 
However, the record clearly shows that respondent’s customer 
took possession of the goods in Japan, and unloaded them, and 
disposed of them. We conclude that respondent accepted the 
onions. 

Respondent alleges that prompt notice of a breach of contract 
was conveyed to complainant. Specifically, respondent’s president 
stated in a letter to the Department dated January 6, 1982, ‘‘We, 
notified the supplier of the problems, the same day as we were 
notified by our customer, in Japan...’ However, respondent does 
not state when or what day such notice was given. There is a 
copy of a telegram attached as an exhibit to the Department’s 
report of investigation from respondent’s president to the Japa- 
nese receiver authorizing the receiver to proceed with sorting the 
onions. This telegram is dated December 4, 1981, and the 
language there in implies prior communication between respon- 
dent and the receiver. It is likely that communication of the 
breach was made within a reasonable time, however, as will later 
appear, it is not necesesary that we decide this question. 

Under the f.o.b. terms of sale complainant warranted that the 
onions were in suitable shipping condition at shipping point. See 7 
CFR 46.43(j). This suitable shipping condition warranty is defined 
in the regulations as meaning: 

that the commodity, at time of billing, is in a condition 

which, if the shipment is handled under normal transportation 

service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between 
the parties. 

In order to prove a breach under this warranty it was necessary 
that respondent show that the onions were abnormally deterio- 
rated at the time of delivery. The only way in which this could be 
accomplished would be by a survey or inspection by a disinter- 
ested third party. Produce Specialist of Arizona, Inc. v. Gulfport 
Tomatoes, Inc., PACA Docket No. 2-6106, 42 A.D. 1194 (1983); 
Mutual Vegetable Sales v. Select Distributors, 38 A.D. 1359 
(1979). Correspondence contained in the report of investigation 
mentions the existence of a Japanese government survey relative 
to the onions which was supposedly made shortly after arrival. 
However, there is no copy of such survey anywhere in the record 
in this case. On February 18, 1982, an official of this Department 
wrote to respondent stating in part as follows: 

This complaint was discussed with your Mort Krokover 

during his visit to our office on February 17, 1982. Mr. 
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Krokover arranged to obtain a copy of the original survey 
report to support your allegation of a breach of contract. 
That document should be forwarded to this office as soon as 
possible, so that settlement can be reached in this matter and 
in your complaint (K-3429) against Hellman Produce Inc. 
There are attached to the report of investigation as exhibits seven 
different documents with accompanying English translations rela- 
tive to the onions. Some of these documents are official Japanese 
government documents and some are submissions made to the 
Japanese government. However, none of these documents consti- 
tutes a survey or inspection covering the original three container 
loads of onions upon their arrival in Japan. Accordingly, we are 
unable to find a breach of contract on the part of complainant. 

Respondent maintains that complainant has admitted that there 
was a breach of contract by virtue of a letter which complainant 
wrote to its supplier on December 31, 1981, in which it com- 
plained about the quality and condition of the onions upon their 
arrival in Japan. However, the content of the letter is obviously 
hearsay which is based upon information conveyed to complainant 
by respondent. It amounts to no more than an effort by 
complainant to protect any possible claim which it might have 
against its supplier. 

Respondent accepted the onions upon their arrival in Japan. It, 
therefore, became liable to complainant for the full purchase price 
thereof or $23,970.00. Since respondent has not proven any breach 
of contract on the part of complainant it remains liable to 
complainant for this amount. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $23,970.00, with interest 
thereon at the rate of 13% per annum from January 1, 1982, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 22,751) 


ARBITTIER FARMS v. TOP BANANA FARMERS MARKET, INC. 
PACA Docket No. 2-6119. Decided August 25, 1983. 
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F.O.B. Sale—Complaint filing date—Assignment for benefit of creditors—Repara- 
tion awarded. 


Complainant sold and shipped mixed fruits and vegetables in 19 transactions to 
respondent, F.O.B., who received and accepted the produce but did not pay 
complainant for any of the shipments. Complainant filed an informal complaint 
well within the nine month statutory period. Assignments for the benefit of 
ceditors under state law do not have the same effect under the Act as do petitions 
for bankruptcy. The Act speaks in terms of bankruptcy rather than assignments 
for the benefit of creditors. Reparation was awarded to complainant. 


Dennis Becker, Presiding Officer. 
Steven A. Arbittier, Philadelphia, Pennsylvania, for complainant. 
Peter J. Schwartz, East Brunswick, New Jersey, for respondent. 


Decison by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought an 
award of reparation in the amount of $15,828.30 in connection 
with the sale of 19 lots of mixed fruits and vegetables in 
interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying 
liability to complainant, and raising issues as to whether the 
complaint was timely filed. Respondent also requested that an 
oral hearing be held in this matter. However, subsequent thereto 
both parties agreed that the matter should be handled by the 
shortened procedure. 

Since the parties have agreed to the use of the shortened 
procedure provided in Section 47.20 of the Rules of Practice (7 
CFR 47.20), such procedure is being used. Under this procedure, 
the verified pleadings of the parties are part of the evidence in the 
case, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to file evidence in the form 
of verified statements. Neither party did so. 


FINDINGS OF FACT 


1. Complainant, Fanny Arbittier, d/b/a Arbittier Farms, is an 
individual with an address of Arbittier Farms, Vineland, New 
Jersey. 
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2. Respondent, Top Banana Farmers Market, Inc., is a corpora- 
tion with an address of 6 Jefferson Road, East Brunswick, New 
Jersey. At the time of the transactions involved herein respondent 
was licensed under the Act. 

3. Between September 18, 1981 and October 26, 1981, complain- 
ant by oral contract in 19 transactions sold mixed fruit and 
vegetables to the respondent F.O.B., in the total amount of 
$15,828.30, such commodities having originated outside the State 
of New Jersey. 

4. Between September 18, 1981 and October 26, 1981 complain- 
ant shipped the produce mentioned in paragraph 3, above, to 
respondent. Respondent received and accepted the produce, but 
has paid nothing with respect to any of the transactions. 

5. An informal complaint was filed in this matter on January 
22, 1982, which was within nine months of the time the causes of 
action herein arose. 


CONCLUSIONS 


Complainant must prevail in this case. It has made a prima 
facie showing that it shipped fruit and vegetables which came 
from outside the state of New Jersey in 19 transactions occurring 
between September 18, 1981 and October 26, 1981. Respondent 
has raised two defenses. First, it claims that the statute of 
limitations provided by the Act denies complainant standing to 
sue because the transactions occurred earlier than alleged by 
complainant, and that the complaint was not filed within nine 
months of the transactions. Secondly, it claims that it has filed an 
assignment for the benefit of creditors under New Jersey law. 
Neither defense has merit. 

Complainant filed an informal complaint on January 22, 1982, 
which was well within the nine month statutory period for filing 
such complaints provided in section 499f(a) of the Act. Informal 
complaints toll the statute of limitations. The Auster Company, 
Inc. v. Nash-DeCamp Company, 19 Agric. Dec. 1299, 1304 (1960). 
Therefore, we need not reach the question as to whether the 
transactions occurred on the actual dates alleged by complainant. 
Respondent has raised no defense that they did not occur 
approximately at the time alleged. 

With respect to assignments for the benefits creditors, such 
assignments do not provide a defense in reparation proceedings. 
Fruit Salad, Inc. v. M. Egan Co., Inc., PACA Docket No. 2-6112, 
42 Agric. Dec. 664 (April 22, 1983). Assignments for the benefits 
of creditors under state law do not have the same effect under the 
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Perishable Agricultural Commodities Act as do petitions in 
bankruptcy. The Act speaks in terms of bankruptcy rather than 
in terms of assignments for the benefit of creditors. See 7 U.S.C. 
499d. There is no proof on this record that respondent did other 
than accept 19 shipments of fruits and vegetables. Respondent is, 
therefore, liable to complainant for the full purchase price of the 
commodities, or $15,828.30. Respondent’s failure to pay complain- 
ant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to the complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $15,828.30 with interest thereon 
at the rate of 13 percent per annum from November 1, 1982, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 22,752) 


ROGELIO C. SARDINA d/b/a SARDINAS FARMS v. CAAMANO BROS., 
Inc. PACA Docket No. 2-6117. Decided August 29, 1983. 


F.0.B. Sale—Suitable shipping condition warranty—Damages—Purchase price 
dispute—Reparation awarded. 


Complainant sold and shipped 800 boxes of guavas F.O.B. to respondent who 
received and accepted the shipment. Respondent claims that when the load arrived 
it was in very bad condition, could not be resold, and had to be dumped resulting 
in a loss to respondent for freight. It is found that this load was in breach of the 
suitable shipping condition warranty, resulting in a loss as respondent has 
claimed. 


Complainant sold and shipped a second load of 800 boxes of guavas to respondent 
who received and accepted the shipment. Respondent claims that it never ordered 
this second load but does not deny having accepted the guavas. Therefore 
respondent is liable to complainant for the reasonable price for this shipment. 
Reparation was awarded to complainant. 


Andrew Y. Stanton, Presiding Officer. 
James T. Armstrong, Miami, Florida, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $6,880.00 
in connection with two loads of guavas in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed 
$15,000.00, the shortened procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement and 
respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Rogelio C. Sardina d/b/a Sardinas Farms, is an 
individual whose address is 20555 S.W. 187th Avenue, Miami, 
Florida. 

2. Respondent, Caamano Bros., Inc., is a corporation whose 
address is 761-63 South Central Avenue, Los Angeles, California. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 

3. On approximately August 26, 1981, complainant sold to 
respondent 800 boxes of guavas at $6.00 per box, totalling 
$4,800.00, f.o.b. 

4. On or about August 26, 1981, complainant shipped the 
guavas by truck to respondent, in interstate commerce, where 
they arrived on September 1, 1981, and were accepted. Respon- 
dent paid freight of $480.00 for the load of guavas. 

5. The guavas were federally inspected on September 1, 1981, 
at 1:05 p.m. which resulted in relevant part with the following 
findings: 
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WHERE INSPECTED: 761 S. Central 

Products Inspected: GUAVAS in cartons printed, 
“Florida Guavas Packed By 
Sardina Farms, Miami, Flor- 
ida, Produce of U.S.A.’’ Appli- 
cant states 800 cartons. 

Condition of Load: Stacked at above location. 

Condition of Pack: Well filled, individually paper 
wrapped. 

Temperature of Product: In various cartons from 52 to 
65 degrees F. 

Condition: Mostly firm, some firm ripe, 
ground color green to turning 
yellow mostly turning yellow. 
In most cartons from 1 to 7 
fruits (2% to 18%) in some 
none, average 7% brown dis- 
colored areas. In % of cartons 
from 2 to 5 fruits (5 to 13%) 
remainder none, average 4% 
bruising scattered throughout 
pack. From 2 to 17 fruit per 
carton (5 to 49%), average 
22% various types decay, in 
various stages. 

Remarks: Inspection and certificate re- 
stricted to product on 6 acces- 
sible pallets. 


6. On September 4, 1981, at 10:00 a.m., respondent dumped the 
800 cartons of guavas and obtained a dump certificate therefor. 

7. On or before September 8, 1981, complainant sold to 
respondent 800 boxes of guavas at $6.00 per box, totalling 
$4,800.00, f.o.b. 

8. Sometime before September 8, 1981, complainant shipped the 
guavas by truck to respondent, in interstate commerce, where 
they arrived on September 8, 1981, and were accepted by 
respondent. 

9. Respondent has, to date, paid complainant only $2,720.00 for 
the two loads of guavas. 

10. A formal complaint was filed on May 17, 1982, which was 
within nine months from the time the cause of action herein 
accrued. 
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CONCLUSIONS 


Complainant sold to respondent 800 boxes of guavas on August 
26, 1981, for $6.00 per box, or $4,800.00, f.o.b. Respondent claims 
that when the load arrived on September 1, 1981, it was in very 
bad condition, could not be resold, and had to be dumped, 
resulting in a loss to respondent of $480.00 in freight. Complain- 
ant claims that it sold to respondent 800 additional boxes of 
guavas on September 4, 1981, for $6.00 per box, or $4,800.00, 
f.o.b. Respondent contends that it never ordered this second load, 
and the first time it became aware of the guavas was when the 
truck arrived at its warehouse on September 8, 1981. At that 
time, respondent asserts, it agreed with complainant, over the 
telephone, that it would accept the guavas for $4.00 per box, or 
$3,200.00. Respondent paid complainant $2,720.00, the alleged 
contract price for the second load less the $480.00 in freight 
respondent claims it lost on the first load. Complainant claims to 
be owed $6,880.00, the difference between the alleged contract 
prices of the two loads and the amount remitted by respondent. 

Regarding the first load, the record contains the result of a 
federal inspection taken on September 1, 1981, which shows an 
average of 22% decay, and a dump certificate dated September 4, 
1981, attesting to the dumping of all 800 boxes of guavas. Since 
this was an f.o.b. sale and respondent, the buyer, admittedly 
accepted the guavas, it became liable for the contract price, less 
damages resulting from any breach of warranty by complainant. 
Respondent bears the burden of proving both the breach and 
damages by a preponderance of the evidence. Arkansas Tomato 
Co. v. M-K & Sons Produce Co., Inc., 40 Agric. Dec. 1773 (1981). 
In an f.o.b. sale such as this, the seller warrants that the produce, 
at the time of billing, at shipping point, is in a condition which, if 
produce is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at 
the contract destination. 7 CFR 46.43(j). The severe decay 
indicated by the inspection report constitutes abnormal deteriora- 
tion. There is nothing in the record showing that transportation 
was abnormal. Therefore, we find the first load to be in breach of 
warranty. 

Respondent is entitled to damages from complainant’s breach of 
warranty regarding the first load of guavas, determined by 
subtracting the actual value of the guavas at the time and place 
of delivery and the value it should have had if there had been no 
breach. Arkansas Tomato Co. v. M-K & Sons Produce Co., Inc., 
supra. Respondent alleges that the guavas had no value and had 
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to be dumped. We agree with respondent, as its allegations are 
strongly supported by the severe decay found by the September 
1, 1981 inspection and the September 4, 1981, dump certificate. 
For the value the guavas should have had if they had been as 
warranted, we would ordinarily look to the Market News Service 
Reports published by the Department for the time and place of 
delivery, but no listings for guavas are present in the September 
1, 1981, Los Angeles, California Reports. Therefore, we will use 
the contract price of $4,800.00, plus freight in the amount of 
$480.00, which respondent alleges and complainant does not 
dispute, for a total of $5,280.00. Subtracting this sum from the 
contract price of $4,800.00 shows a $480.00 loss by respondent on 
the first load of guavas, as it has claimed. 

With respect to the second load of guavas, complainant denies 
that it ever agreed with respondent over the telephone on 
September 8, 1981, to a price of $4.00 per box, insisting that the 
contract price was $6.00 per box, arrived at on September 4, 1981. 
Respondent argues that the language of the invoice received from 
complainant for the second load had no price terms, an indication 
that a price was not settled until after delivery. However, the 
record also contains complainant’s copy of the invoice, which has 
the unit price of $6.00 written thereon. The evidence supporting 
the positions of both parties on this issue is of equal weight. 
Therefore, we cannot agree with either party’s assertion concern- 
ing the contract price. However, since respondent does not deny 
having accepted the guavas, it is liable for their reasonable price. 
Warren Wheeler, Inc. v. Anchor Food Products, Inc. t/a Famous 
Food Products, 40 Agric. Dec. 629 (1981). Usually, this is 
determined by noting the Department’s Market News Service 
Reports listings for the date and place of delivery, but, as was the 
case with the first load, the Los Angeles Reports for September 8, 
1981, have no listings for guavas. Thus, as the reasonable price 
for the second load, we will use the agreed upon contract price for 
the first load of $6.00 per box, or $4,800.00. Respondent has 
presented no proof of any breach of contract or warranty by 
complainant regarding the second load. Therefore, respondent is 
liable for the reasonable price, or $4,800.00, less the $2,720.00 
paid to complainant, or $2,080.00. 

We have held that respondent is liable to complainant for 
$2,080.00 for the second load. From this sum should be offset the 
$480.00 loss incurred by respondent on the first load, resulting in 
$1,600.00 owed to complainant. Respondent’s failure to pay this 
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sum is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,600.00, with interest thereon 
at the rate of 13% per annum from October 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


(No. 22,753) 


ARENA PRODUCE COMPANY, INC. v. T & S TOMATO Co. PACA 
Docket No. 2-6226. Order issued July 15, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $5,012.25 in connection 
with a transaction involving the shipment of fruits and vegetables 
in interstate commerce. 

A copy of the formal complaint was served on respondent. 
Complainant, in its letter of June 9, 1983, indicated that a 
settlement had been reached and authorized dismissal of its 
complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,754) 


THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH v. GAR- 
DEN FRESH MARKETS, INC. PACA Docket No. 2-6192. Order 
issued July 20, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $5,440.68 in connection 
with a transaction involving the shipment of various perishable 
agricultural commodities in interstate commerce. 

A copy of the formal complaint was served on respondent which 
filed an answer thereto admitting liability to complainant in the 
amount of $3,391.69. Pursuant to 7 U.S.C. 499g(a), an order was 
issued on February 9, 1983, requiring payment of this amount. By 
letter dated May 23, 1983, complainant notified the Department 
that respondent tendered to complainant a check in payment of 
this order. Complainant, in its letter of May 23, 1983, authorized 
dismissal of its complaint filed herein. 

Accordingly, the complaint as to the rouseining $2,048.99 is 
hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,755) 


HARRY J. ASLAN, INC. v. SUPER VALU STORES, INC. PACA 
Docket No. 2-6275. Order issued July 21, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $99,050 in connection 
with a transaction involving the shipment of peaches in interstate 
commerce. 

A copy of the formal complaint was served on respondent. 
Respondent filed an answer, denying liability, and also filed a 
counterclaim in the amount of $177,763.40. By letter dated May 
23, 1983, complainant notified the Department that a settlement 
had been reached, and authorized dismissal of its complaint filed 
herein. In a letter dated June 13, 1983, respondent authorized 
dismissal of its counterclaim. 

Accordingly, the complaint and counterclaim are hereby dis- 
missed. 

Copies of this order shall be served upon the parties. 
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(No. 22,756) 


KENT W. NorTHCROSS d/b/a NORTHCROSS DISTRIBUTING v. 
Sa-So POULTRY SALES Co., INC. a/t/a VALENTINE Foops. PACA 
Docket No. 2-6276. Order issued July 21, 1983. 


ORDER CORRECTING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
Order Requiring Payment of Undisputed Amount was issued on 
June 23, 1983, ordering respondent to pay complainant $25,216 
plus interest as an undisputed amount in the instant case. 
However, the amount admittedly owed by respondent is actually 
$30,647.80. Therefore, the June 23, 1983, Order is hereby cor- 
rected to require the payment of $30,647.80 plus interest to 
complainant by respondent as the undisputed amount owing. 

Respondent’s failure to pay complainant the amount ordered 
paid in the June 23, 1983, Order, as corrected in this Order, 
within 30 days from the date of this Order, shall constitute a 
violation of section 2 of the Act (7 U.S.C. 499b). 

Copies of this Order shall be served upon the parties. 


(No. 22,757) 


GARDEN STATE FARMS, INC. v. JOHNSTON-GIBSON SALES COM- 
PANY. PACA Docket No. 2-6045. Order issued August 1, 1983. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
Decision and Order was issued on January 7, 1983, requiring 
respondent to pay complainant $2,963.75, with interest thereon at 
the rate of 13% per annum from June 1, 1981, until paid, in 
connection with a transaction, in interstate commerce involving a 
shipment of potatoes. In a telegram, received by the Department 
on January 17, 1983, respondent requested a stay of the order to 
give it an opportunity to file a petition for reconsideration 
pursuant to 7 CFR §47.24(a). Such a stay was granted on January 
31, 1983. The Petition was served on complainant which filed a 
timely response. 

Respondent questions certain specific portions of the January 7, 
1983, Decision and Order, to wit: (1) a finding that the parties 
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agreed that the potatoes would grade U.S. No. 1; and (2) a 
conclusion that the respondent breached its warranty of suitable 
shipping condition. 

The first issue on reconsideration is whether the parties agreed 
that the potatoes would grade U.S. No. 1. In the January 7, 1983, 
Decision and Order we held that they did because respondent 
shipped the potatoes in cartons marked ‘U.S. No. 1,” and 
submitted a shipping point inspection in which the potatoes were 
graded as U.S. No. 1. Respondent argues that, because this was 
an f.o.b. sale, the agreement between the parties could not have 
also included an agreement on grade. However, f.o.b. sales, as well 
as delivered sales, may be made on a no-grade basis, a grade 
basis, or they may include other specific warranties. In the 
instant case, we held that the potatoes were sold on an f.o.b. 
basis, but we also concluded that the potatoes were warranted to 
grade U.S. No. 1. Respondent has pointed to no contrary 
evidence. Its request for reconsideration is, therefore, without 
merit. 

The second issue raised by respondent on reconsideration is 
whether we correctly concluded that higher than normal transpor- 
tation temperatures had no bearing on the condition of the 
potatoes because the condition defects causing their failure to 
grade U.S. No. 1 (enlarged lenticels) were inherent. Our conclusion 
on that issue was based upon Agriculture Handbook No. 479, 
Market Diseases of Potatoes, which describes enlarged lenticels as 
a field problem caused by high soil moisture prior to harvesting, 
or water-logging in washers during processing prior to shipment. 

Respondent, on reconsideration, challenges our conclusion that 
the higher than normal temperatures shown on the destination 
point inspection’ did not materially alter its warranty of suitable 
shipping condition. This argument is also without merit. The 
destination point inspection reflects less than 1% soft rot. This 
compares favorably with the April 29, 1981, shipping point 
inspection in which the potatoes graded U.S. No. 1.” Had 
temperature been a causal factor in increasing the enlarged 
lenticel problem, it would be reasonable to expect that the 
potatoes also would have shown a higher percentage of soft rot at 
destination than they did. Since the destination point inspection 


1 The temperatures at various locations were recorded as “65°F, 69°F., 71°F and 
iar. 

2 The United States Standards for Grades of Potatoes, 7 CFR §51.1540 et seq., 
permit U.S. No. 1. potatoes only to have 1% or less soft rot. See 7 CFR 
§51.1546(a)(2)(iii). 
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did not show a high percentage of soft rot, we cannot say that the 
temperatures recorded on arrival contributed to the shipment’s 
failure to grade U.S. No. 1 on arrival. 

Moreover, the shipping temperatures of the potatoes were not 
overly high. The Ryan temperature recorder reflects that the 
temperature of the potatoes started at around 85°F, dropped to 
70° within 6 hours, to 60°F within 12 hours, to 55°F within 24 
hours, and remained between 48°F and 60° throughout the 
remainder of the trip. As the recommended carrying temperature 
for the potatoes is 50°F to 60°F, (Protecting Perishable Foods 
During Transport By Motor Truck, Agriculture Handbook No. 
105, Agricultural Research Service), the temperatures recorded on 
the Ryan tape were not so excessive as to cause the potatoes to 
fail to meet grade. 

As a consequence of the above discussion, respondent’s petition 
for reconsideration is denied. 

The January 7, 1983, Decision and Order is reinstated except 
that the reparation awarded therein shall be paid within 30 days 
from the date of this order. 

Copies of this order shall be served upon the parties. 


(No. 22,758) 


GRADY PRUETTE v. MORENO PRODUCE COMPANY. PACA Docket 
No. 2-6152. Order issued August 1, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $14,331.10 against respondent in connection with two 
transactions in interstate commerce involving shipments of toma- 
toes. A copy of the formal complaint was served upon respondent, 
and respondent has filed an answer thereto. 

Complainant, Grady Pruette, is an individual whose address is 
P.O. Box 239, Immokalee, Florida 33934. Respondent, Moreno 
Produce Company, is a corporation whose mailing address is P.O. 
Box 296, La Feria, Texas 78559. Respondent was licensed under 
the Act at the time of the transactions involved herein. 

Prior to the issuance of a decision and order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, Southern District of Texas, a 
voluntary petition for reorganization pursuant to Chapter XI of 
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the Bankruptcy Act (11 U.S.C. §§1101-1174). The Department 
also was advised that a discharge in the bankruptcy proceeding 
would be a release of the claim before the Department. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 11 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or converted to straight bankruptcy, 
or that the debts have been discharged through confirmation of a 
Plan of Arrangement. 

Copies hereof shall be served upon the parties. 


(No. 22,759) 


HENRY AVOCADO PACKING CORPORATION v. MORENO PRODUCE 
COMPANY. PACA Docket No. 2-6164. Order issued August 1, 
1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $6,960.00 against respondent in connection with a transac- 
tion in interstate commerce involving one shipment of avocados. 
A copy of the formal complaint was served upon respondent, and 
respondent has filed an answer thereto. 

Complainant, Henry Avocado Packing Corporation, is a corpora- 
tion whose address is P.O. Box 27867, Escondido, California 
92027. Respondent, Moreno Produce Company, is a corporation 
whose mailing address is P.O. Box 296, La Feria, Texas 78559. 
Respondent was licensed under the Act at the time of the 
transactions involved herein. 

Prior to the issuance of a decision and order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, Southern District of Texas, a 
voluntary petition for reorganization pursuant to Chapter XI of 
the Bankruptcy Act (11 U.S.C. §§1101-1174). The Department 
also was advised that a discharge in the bankruptcy proceeding 
would be a release of the claim before the Department. 
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11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 11 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or converted to straight bankruptcy, 
or that the debts have been discharged through confirmation of a 
Plan of Arrangement. 

Copies hereof shall be served upon the parties. 


(No. 22,760) 


COLORADO POTATO GROWERS EXCHANGE v. MORENO PRODUCE 
COMPANY. PACA Docket No. 2-6179. Order issued August 1, 
1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $14,555.00 against respondent in connection with three 
transactions in interstate commerce involving shipments of pota- 
toes. A copy of the formal complaint was served upon respondent, 
and respondent has filed an answer thereto. 

Complainant, Colorado Potato Growers Exchange, is a corpora- 
tion whose address is 2401 Larimer Street, Denver, Colorado 
80205. Respondent, Moreno Produce Company, is a corporation 
whose mailing address is P.O. Box 296, La Feria, Texas 78559. 
Respondent was licensed under the Act at the time of the 
transactions involved herein. 

Prior to the issuance of a decision and order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, Southern District of Texas, a 
voluntary petition for reorganization pursuant to Chapter XI of 
the Bankruptcy Act (11 U.S.C. §§1101-1174). The Department 
also was advised that a discharge in the bankruptcy proceeding 
would be a release of the claim before the Department. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
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the Department receives proper notification that the Chapter 11 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or converted to straight bankruptcy, 
or that the debts have been discharged through confirmation of a 
Plan of Arrangement. 

Copies hereof shall be served upon the parties. 


(No. 22,761) 


KING SALAD AVOCADO Co., INC. v. MORENO PRODUCE COMPANY. 
PACA Docket No. 2-6182. Order issued August 1, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,350.00 against respondent in connection with a transac- 
tion in interstate commerce involving one shipment of avocados. 
A copy of the formal complaint was served upon respondent, and 
respondent has filed an answer thereto. 

Complainant, King Salad Avocado Co., Inc., is a corporation 
whose address is P.O. Box 40, Vista, California 92083. Respond- 
ent, Moreno Produce Company, is a corporation whose mailing 
address is P.O. Box 296, La Feria, Texas 78559. Respondent was 
licensed under the Act at the time of the transactions involved 
herein. 

Prior to the issuance of a decision and order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, Southern District of Texas, a 
voluntary petition for reorganization pursuant to Chapter XI of 
the Bankruptcy Act (11 U.S.C. §§1101-1174). The Department 
also was advised that a discharge in the bankruptcy proceeding 
would be a release of the claim before the Department. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 11 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or converted to straight bankruptcy, 
or that the debts have been discharged through confirmation of a 
Plan of Arrangement. 
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Copies hereof shall be served upon the parties. 


(No. 22,762) 


SKOOKUM, INC. v. MORENO PRODUCE COMPANY. PACA Docket 
No. 2-6190. Order issued August 1, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,983.00 against respondent in connection with a transac- 
tion in interstate commerce involving one shipment of apples. A 
copy of the formal complaint was served upon respondent, and 
respondent has filed an answer thereto. 

Complainant, Skookum, Inc., is a corporation whose address is 
P.O. Box 1987, Wenatchee, Washington 98801. Respondent, 
Moreno Produce Company, is a corporation whose mailing address 
is P.O. Box 296, La Feria, Texas 78559. Respondent was licensed 
under the Act at the time of the transactions involved herein. 

Prior to the issuance of a decision and order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, Southern District of Texas, a 
voluntary petition for reorganization pursuant to Chapter XI of 
the Bankruptcy Act (11 U.S.C. §§1101-1174). The Department 
also was advised that a discharge in the bankruptcy proceeding 
would be a release of the claim before the Department. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 11 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or converted to straight bankruptcy, 
or that the debts have been discharged through confirmation of a 
Plan of Arrangement. 

Copies hereof shall be served upon the parties. 
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(No. 22,763) 


JOE PHILLIPS, INC. v. G & T TERMINAL PACKAGING Co., INC. 
PACA Docket No. 2-5769. Order issued August 22, 1983. 


ORDER CORRECTING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
Decision on Rehearing, Reargument and Reconsideration was 
issued on July 28, 1983, denying respondent’s petition for 
reconsideration. That order should be corrected to reflect that the 
November 5, 1982, Stay Order is hereby dismissed and the 
original Decision and Order of September 15, 1982, is hereby 
reinstated, with the amount of reparation awarded in the Septem- 
ber 15, 1982, order required to be paid within 30 days from the 
July 28, 1983, Decision on Rehearing, Reargument and Reconsid- 
eration. 

Copies of this order shall be served upon the parties. 


(No. 22,764) 


PREMIER PRODUCE Co., INC. v. LANDMARK TRADING Co. PACA 
Docket No. 2-6133. Order issued August 22, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought 
reparation against respondent in the amount of $22,181.07 in 
connection with 18 transactions involving the shipment of corn in 
interstate commerce. 

A copy of the formal complaint was served on respondent. By 
July 19, and July 21, 1983, telephone conversations with the 
Presiding Officer, and in a telegram dated July 19, 1983, 
complainant notified the Department that the parties had agreed 
to an amicable settlement of this matter. Complainant, authorized 
dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 22,765) 


BuD ANTLE, INC. v. HAMPSHIRE OPEN AIR MARKET, INC. PACA 
Docket No. 2-6227. Order issued August 22, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $185,203.95 against respondent in connection with transac- 
tions in interstate commerce involving 20 shipments of fruits and 
vegetables. A copy of the formal complaint was served upon 
respondent, and respondent has filed an answer thereto. 

Complainant, Bud Antle, Inc., is a corporation whose address is 
P.O. Box 1759, Salinas, California 93902. Respondent, Hampshire 
Open Air Market, is a corporation whose address is 6501 New 
Hampshire Avenue, Takoma Park, Maryland 20912. Respondent 
was licensed under the Act at the time of the transactions 
involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed a volun- 
tary petition pursuant to Chapter 7 of the Bankruptcy Act, (11 
U.S.C. §§1101-1174), in the United States Bankruptcy Court, for 
the District of Maryland. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 11 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or that the debts have been dis- 
charged. 


Copies hereof shall be served upon the parties. 


(No. 22,766) 


SUN GLO OF IDAHO, INC. v. TRADE WEST MERCHANDISING INC. 
PACA Docket No. 2-6255. Order issued August 22, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion against respondent in the amount of $41,620 in connection 
with a transaction involving the shipment of frozen baked 
potatoes in interstate commerce. 

A copy of the formal complaint was served on respondent. 
Respondent filed an answer in which it denied that the subject of 
the complaint was under the jurisdiction of the Act. 

Perishable agricultural commodities are defined by the Act (7 
U.S.C. 499a(4)) as “whether or not frozen or packed in ice: Fresh 
fruits and fresh vegetables of every kind and character” including 
cherries in brine. According to the regulations (7 CFR 46.2(u)), 
fresh fruits and vegetables “include all produce in fresh form 
generally considered as perishable fruits and vegetables... but 
does not include those perishable fruits and vegetables which have 
been manufactured into articles of food of a different kind or 
character.”” Frozen fruits and vegetables are all produce in the 
above definition ‘‘when such produce is in frozen form.” (7 CFR 
46.2(v)). However, frozen baked potatoes, the commodity involved 
herein, are fresh potatoes that have been ‘‘manufactured’’ into 
food of a different character. Therefore, they are not subject to 
the jurisdiction of the Act. The complaint must thus be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,767) 


SOL SALINS, INC. v. HAMPSHIRE OPEN AIR MARKET, INC. PACA 
Docket No. 2-6302. Order issued August 22, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $243,152.38 against respondent in connection with transac- 
tions in interstate commerce involving shipments of various 
perishable agricultural commodities. A copy of the formal com- 
plaint was served upon respondent, and respondent has filed an 
answer thereto. 

Complainant, Sal Salins, Inc., is a corporation whose address is 
1325 Fifth Street, N.E., Washington, D.C. 20002. Respondent, 
Hampshire Open Air Market, Inc., is a corporation whose address 
is 6501 New Hampshire Avenue, Takoma Park, Maryland 20012. 
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Respondent was licensed under the Act at the time of the 
transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed a volun- 
tary petition pursuant to Chapter 7 of the Bankruptcy Act (11 
U.S.C. §§1101-1174) in the United States Bankruptcy Court. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 7 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or that the debts have been dis- 
charged. 

Copies hereof shall be served upon the parties. 


(No. 22,768) 


H. M. SHIELD, INC. v. HAMPSHIRE OPEN AIR MARKET, INC. 
PACA Docket No. 2-6310. Order issued August 22, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $15,632.25 against respondent in connection with transac- 
tions in interstate commerce involving shipments of mixed 
vegetables. A copy of the formal complaint was served upon 
respondent, and respondent has filed an answer thereto. 

Complainant, H. M. Shield, Inc., is a corporation whose address 
is Room B4, State Farmers Market, Pompano Beach, Florida 
33060. Respondent, Hampshire Open Air Market, Inc., is a 
corporation whose address is 6501 New Hampshire Avenue, 
Takoma Park, Maryland 20012. Respondent was licensed under 
the Act at the time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed a volun- 
tary petition pursuant to Chapter 7 of the Bankruptcy Act (11 
U.S.C. §§1101-1174) in the United States Bankruptcy Court. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
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U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 7 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or that the debts have been dis- 
charged. 

Copies hereof shall be served upon the parties. 


(No. 22,769) 


MARYLAND FRESH TOMATO COMPANY, INC. v. HAMPSHIRE OPEN 
AIR MARKET, INC. PACA Docket No. 2-6318. Order issued 
August 22, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $7,280.00 against respondent in connection with transac- 
tions in interstate commerce involving shipments of tomatoes. A 
copy of the formal complaint was served upon respondent, and 
respondent has filed an answer thereto. 

Complainant, Maryland Fresh Tomato Company, Inc., is a 
corporation whose address is Maryland Wholesale Produce Mar- 
ket, Building B, Units 5-7-9-11, Jessup, Maryland 20794. Re- 
spondent, Hampshire Open Air Market, Inc., is a corporation 
whose address is 6501 New Hampshire Avenue, Takoma Park, 
Maryland 20012. Respondent was licensed under the Act at the 
time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed a volun- 
tary petition pursuant to Chapter 7 of the Bankruptcy Act (11 
U.S.C. §§1101-1174) in the United States Bankruptcy Court. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 7 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or that the debts have been dis- 
charged. 

Copies hereof shall be served upon the parties. 
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(No. 22,770) 


ALLSTATE APPLE EXCHANGE, a/t/a HUDSON RIVER FRUIT DIST. 
INC. v. HAMPSHIRE OPEN AIR MARKET, INC. PACA Docket No. 
2-6329. Order issued August 22, 1983. 


ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $11,787.50 against respondent in connection with transac- 
tions in interstate commerce involving shipments of apples. A 
copy of the formal complaint was served upon respondent, and 
respondent has filed an answer thereto. 

Complainant, Allstate Apple Exchange, a/t/a Hudson River 
Fruit Dist. Inc., is a corporation whose address is P.O. Box 246, 
Milton, New York 12547. Respondent, Hampshire Open Air 
Market, Inc., is a corporation whose address is 6501 New 
Hampshire Avenue, Takoma Park, Maryland 20012. Respondent 
was licensed under the Act at the time of the transactions 
involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed a volun- 
tary petition pursuant to Chapter 7 of the Bankruptcy Act (11 
U.S.C. §§1101-1174) in the United States Bankruptcy Court. 

11 U.S.C. §362 provides for an automatic stay against continu- 
ing an action involving a debt once a party has filed a petition 
under the Bankruptcy Code. Therefore, in accordance with 11 
U.S.C. §362, this reparation proceeding is hereby continued until 
the Department receives proper notification that the Chapter 7 
proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or that the debts have been dis- 
charged. 

Copies hereof shall be served upon the parties. 


(No. 22,771) 


H & H PACKING HOUSE, INC. v. NORTH COUNTY FRUIT SALES, 
Inc. PACA Docket No. 2-6135. Order issued August 24, 1983. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $21,372 in connection 
with a transaction involving the shipment of avocadoes in 
interstate commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated June 6, 1983, respondent notified the Department 
that a settlement had been reached and that the complaint should 
thus be dismissed. Complainant was sent a letter dated June 30, 
1983, giving it 15 days from the receipt thereof to show cause 
why the complaint should not be dismissed. Complainant did not 
file a response. Therefore, respondent’s assertions are accepted as 
factual and the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,772) 


SCARLETT FRUIT Co., INC. v. LANDMARK TRADING CO., INC. 
PACA Docket No. 2-6022. Order issued August 25, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $31,128.85 in connection 
with 10 transactions involving the shipment of cherries in 
interstate commerce. 

A copy of the formal complaint was served on respondent. By 
July 19, and July 21, 1983, telephone conversations with the 
Presiding Officer, and in a telegram dated July 19, 1983, 
complainant notified the Department that the parties had agreed 
to an amicable settlement on this matter. Complainant, authorized 
dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 22,773) 


SALINAS MARKETING COOPERATIVE v. ED. A. KEIL PRODUCE, 
Inc. PACA Docket No. 2-6171. Order issued August 29, 1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a 
Decision and Order was issued on August 1, 1983, awarding 
reparation to the complainant in the amount of $2,649.20. By 
motion received August 4, 1983, respondent has moved that this 
matter be stayed. 

Accordingly, the order of August 1, 1983 is hereby stayed. 
Respondent may have fifteen (15) days from receipt of this order 
to submit documents it claims were not originally submitted 
along with its reason why they were not. This tribunal will then 
determine whether this matter warrants reconsideration. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 





REPARATION DEFAULT DECISIONS 
Cite as 42 A.D. 1297 


REPARATION DEFAULT DECISIONS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


(No. 22,774) 


FELDA GROWERS AND PACKERS CO-OP v. TOMATOES INC. PACA 
Docket No. RD-83-1. Decided October 18, 1982. 


Respondent was ordered to pay complainant, as _ reparation, 
$5,312.00 plus 13 percent interest per annum from January 1, 
1982, until paid. 

(No. 22, 775) 
JON-VEG SALES, INC. v. CUMBERLAND PRODUCE Co., INC. PACA 
Docket No. RD-83-2. Decided October 18, 1982. 
Respondent was ordered to pay complainant, as reparation, 
$18,192.70 plus 13 percent intererst per annum from July 1, 1982, 
until paid. 

(No. 22,776) 


CooK SALES COMPANY v. WARLEY FRUIT & PRODUCE INC. PACA 
Docket No. RD-83-3. Decided October 18, 1982. 


Respondent was ordered to pay complainant, as_ reparation, 


$1,570.00 plus 13 percent interest per annum from January 1, 
1982, until paid. 


(No. 22,777) 
VALDES FARM INC. v PICK-N-PAY INC. PACA Docket No. 
RD-83-4. Decided October 18, 1982. 
Respondent was ordered to pay complainant, as_ reparation, 
$5,431.00 plus 13 percent interest per annum from April 1, 1982, 
until paid. 


(No. 22,778) 


BUD ANTLE INC. v. MARANO BROS. DUPAGE PRODUCE INC. 
PACA Docket No. RD-83-5. Decided October 18, 1982. 
Respondent was ordered to pay complainant, as _ reparation, 
$35,049.60 plus 13 percent interest per annum from March 1, 
1982, until paid. 


(No. 22,779) 


MARIO SAIKHON, INC. v. MARANO BROS. DUPAGE PRODUCE INC. 
PACA Docket No. RD-83-6. Decided October 19, 1982. 


Respondent was ordered to pay complainant, as _ reparation, 


$15,605.20 plus 13 percent interest per annum from March 1, 
1982, until paid. 
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(No. 22,780) 
HUNTS POINT TOMATO Co. INC. v. D & S WHOLESALE INC. PACA 
Docket No. RD-83-7. Decided October 19, 1982. 
Respondent was ordered to pay complainant, as_ reparation, 
$21,966.00 plus 13 percent interest per annum from September 1, 
1981, until paid. 

(No. 22,781) 
DEBRUYN PRODUCE Co. v. WESTBANK PRODUCE Co. INC. PACA 
Docket No. RD-83-8. Decided October 19, 1982. 
Respondent was ordered to pay complainant, as_ reparation, 
$6,423.50 plus 13 percent interest per annum from May 1, 1982, 
until paid. 

(No. 22,782) 


BELLO-TOMATOE INC. v. TOMATOES INC. PACA Docket No. 
RD-83-9. Decided October 19, 1982. 


Respondent was ordered to pay complainant, as _ reparation, 
$23,605.70 plus 13 percent interest per annum from April 1, 1982, 
until paid. 


(No. 22,783) 


SUN WORLD INTERNATIONAL INC. a/t/a SUN WORLD v. KENNETH 
CAPPS PRODUCE. PACA Docket No. RD-83-10. Decided October 
19, 1982. 
Respondent was ordered to pay complainant, as _ reparation, 
$1,020.00 plus 13 percent interest per annum from April 1, 1982, 
until paid. 

(No. 22,784) 


ScoTT FINKS Co. INC. v. RICHARD J. ANDREWS d/b/a C AND W 
PoTATO Co. PACA Docket No. RD-83-292. Decided July 1, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$26,999.30 plus 13 percent interest per annum from April 1, 1983, 
until paid. 
(No. 22,785) 

LEON C. VAN TUYLE d/b/a VAN-ORR Co. v. TUCKER PRODUCE Co., 
INC. and/or JERRY F. TUCKER d/b/a TUCKER PRODUCE Co. PACA 
Docket No. RD-83-293. Decided July 1, 1983. 
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Respondent was ordered to pay complainant, as reparation, 
$2,916.15 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,786) 


SUN-GLO OF IDAHO v. JOSEPH RUBINO d/b/a SUN-GLO WHOLE- 
SALE FRUIT & PRODUCE. PACA Docket No. RD-83-294. Decided 
July 1, 1983. 

Respondent was ordered to pay complainant, as _ reparation, 
$9,000.00 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,787) 


ADAMS BROS. PRODUCE Co. INC. v. JOHN P. CLECKLER d/b/a 
CLECKLER’S PRODUCE COMPANY. PACA Docket No. RD-83-295. 
Decided July 5, 1983. 

Respondent was ordered to pay complainant, as_ reparation, 


$4,159.50 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,788) 


SANTA CLARA PRODUCE INC. v. SA-SO POULTRY SALES Co. INC. 
a/tja VALENTINE Foops. PACA Docket No. RD-83-296. Decided 
July 5, 1983. 

Respondent was ordered to pay complainant, as reparation, 
$1,323.00 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,789) 


EMERSON ELLIOTT PRODUCE v. GUILLORY MURPHY d/b/a 
MURPHY’S PRODUCE. PACA Docket No. RD-83-297. Decided 
July 7, 1983. 

Respondent was ordered to pay complainant, as reparation, 


$1,790.50 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 22,790) 


CARL A. MEYER & SONS v. MICHAEL SCHRICKER. PACA Docket 
No. RD-83-298. Decided July 7, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$52,186.02 plus 13 percent interest per annum from October 1, 
1982, until paid. 
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(No. 22,791) 


H & S PRODUCE COMPANY v. C & J PRODUCE Co. INC. PACA 
Docket No. RD-83-300. Decided July 7, 1983. 

Respondent was ordered to pay complainant, as _ reparation, 
$4,840.00 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,792) 


MARVIN SCHWARZ PRODUCE v. YGNACIO D. LOPEZ d/b/a CAT 
LOPEZ, JR. PACA Docket No. RD-83-301. Decided July 7, 1982. 
Respondent was ordered to pay complainant, as reparation, 
$18,159.59 plus 13 percent interest per annum from April 1, 1982, 
until paid. 


(No. 22,793) 


CoNno R. COMUNALE d/b/a RALPH & CONO COMUNALE v. J.G.S. 
PRODUCE CorP. PACA Docket No. RD-83-302. Decided July 7, 
1983. 


‘'Respondent was ordered to pay complainant, as _ reparation, 
$7,240.00 plus 13 percent interest per annum from December 1, 
1982, until paid. 

(No. 22,794) 
VAL-MEX FRUIT COMPANY INC. v. J.G.S. PRODUCE CorP. PACA 
Docket No. RD-83-303. Decided July 8, 1983. 
Respondent was ordered to pay complainant, as reparation, 


$12,514.72 plus 13 percent interest per annum from November 1, 
1982, until paid. 

(No. 22,795) 
Mo-Bo ENTERPRISES INC. v. J.G.S. PRODUCE CorRP. PACA 
Docket No. RD-83-304. Decided July 8, 1983. 
Respondent was ordered to pay complainant, as reparation, 


$1,158.15 plus 13 percent interest per annum from December 1, 
1982, until paid. 

(No. 22,796) 
LIONEL THERIAULT INC. v. RON GAMBINO d/b/a GRS WHOLE- 
SALE NURSERY AND PRODUCE. PACA Docket No. RD-83-305. 
Decided July 8, 1983. 
Respondent was ordered to pay complainant, as reparation, 


$2,340.00 plus 13 percent interest per annum from December 1, 
1982, until paid. 
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(No. 22,797) 


BUSHMANS’ INC. v. RON GAMBINO d/b/a GRS WHOLESALE 
NURSERY AND PRODUCE. PACA Docket No. RD-83-306. Decided 
July 8, 1983. 

Respondent was ordered to pay complainant, as _ reparation, 
$8,610.00 plus 13 percent interest per annum from March 1, 1983, 
until paid. 

(No. 22,798) 
FRESH WESTERN MARKETING v. SA-SO POULTRY SALES Co. INC. 


m/t/n VALENTINE Foops. PACA Docket No. RD-83-299. Decided 
July 11, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$11,129.50 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,799) 


GOLD COAST PACKING INC. v. SA-SO POULTRY SALES Co. INC. 
m/t/n VALENTINE Foops. PACA Docket No. RD-83-307. Decided 
July 11, 1983. 


Respondent was ordered to pay complainant, as reparation, 


$840.00 plus 13 percent interest per annum from October 1, 1982, 
until paid. 


(No. 22,800) 


VALLEY HARVEST DISTRIBUTING INC. v. SA-SO POULTRY SALES 
Co. INC. a/t/a VALENTINE Foops. PACA Docket No. RD-83-308. 
Decided July 11, 1983. 

Respondent was ordered to pay complainant, as _ reparation, 
$7,168.10 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,801) 


VEG-A-MIX v. SA-SO POULTRY SALES Co. INC. a/t/a VALENTINE 
Foops. PACA Docket No. RD-83-309. Decided July 11, 1983. 
Respondent was ordered to pay complainant, as_ reparation, 
$9,182.85 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,802) 


BIANCHI & SONS PACKING CO. v. RODOLFO RUBIO d/b/a GATE- 
WAY PRODUCE Co. PACA Docket No. RD-83-310. Decided July 
11, 1983. 
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Respondent was ordered to pay complainant, as _ reparation, 
$2,149.65 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,803) 


DEBRUYN PRODUCE Co. v. RODOLFO RUBIO d/b/a GATEWAY 
PRODUCE Co. PACA Docket No. RD-83-311. Decided July 12, 
1983. 
' Respondent was ordered to pay complainant, as _ reparation, 
$416.00 plus 13 percent interest per annum from September 1, 
1982, until paid. 

(No. 22,804) 


HORTON TOMATO CO. v. GATEWAY PRODUCE Co. PACA Docket 
No. RD-83-312. Decided July 12, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$7,881.10 plus 13 percent interest per annum from February 1, 
1983, until paid. 

(No. 22,805) 
FRUDDEN PRODUCE INC. v. GATEWAY PRODUCE Co. PACA 
Docket No. RD-83-313. Decided July 12, 1983. 
Respondent was ordered to pay complainant, as reparation, 


$3,481.20 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,806) 
U AND I INCORPORATED v. NETWORK BROKERAGE INC. PACA 
Docket No. RD-83-314. Decided July 12, 1983. 


Respondent was ordered to pay complainant, as_ reparation, 
$10,672.00 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,807) 


CURTIS HOLSTON v. JOHN FINCHERIO d/b/a JPF ENTERPRISES. 
PACA Docket No. RD-83-315. Decided July 12, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$16,361.40 plus 13 percent interest per annum from September 1, 
1982, until paid. 

(No. 22,808) 


GRIFFIN & BRAND OF MCALLEN, INC. v. ARNOLD J. RODIN INC. 
PACA Docket No. RD-83-316. Decided July 13, 1983. 
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Respondent was ordered to pay complainant, as reparation, 
$13,802.80 plus 13 percent interest per annum from January i, 
1983, until paid. 


(No. 22,809) 


NUNO BERRY FARMS v. SAN LORENZO DISTRIBUTING, INC. and/or 
MONTE BROKERAGE Co. PACA Docket No. RD-83-317. Decided 
July 13, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$47,913.77 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,810) 


COOPERATIVE CAMPESINA AZTECA v. MONTE BROKERAGE CO. 
and/or SAN LORENZO DISTRIBUTING, INC. PACA Docket No. 
RD-83-318. Decided July 13, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$42,830.72 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,811) 


GEORGE LEONE d/b/a GEORGE LEONE FARMS v. LAS VILLAS OF 
NEWARK INC. PACA Docket No. RD-83-320. Decided July 25, 
1983. 


Respondent was ordered to pay complainant, as reparation, 
$2,617.50 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,812) 


STANLEY R. ARNBRISTER d/b/a SAVCO DISTRIBUTING CO. uv. 
GEORGE J. HUTCHISON and FRANCES L. TOLMAN d/b/a TREASURE 
VALLEY PRODUCE. PACA Docket No. RD-83-321. Decided July 
25, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$14,296.30 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,813) 
FORT BOISE PRODUCE Co. v. ARNOLD J. RODIN INC. PACA 
Docket No. RD-83-322. Decided July 25, 1983. 
Respondent was ordered to pay complainant, as _ reparation, 


$6,698.25 plus 13 percent interest per annum from October 1, 
1982, until paid. 
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(No. 22,814) 


MARKET PRE-PAK INC. v. C & J PRODUCE Co. INC. PACA Docket 
No. RD-83-324. Decided July 25, 1983. 


Respondent was ordered to pay complainant, as_ reparation, 
$12,040.25 plus 13 percent interest per annum from February 1, 
1983, until paid. 


(No. 22,815) 
CLYDE’S POTATOES INC. v. GENE S. BULA. PACA Docket No. 


RD-83-325. Decided July 25, 1983. 

Respondent was ordered to pay complainant, as _ reparation, 
$1,445.95 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,816) 


M. SINGER’S SONS Corp. v. J G S PRODUCE Corp. PACA Docket 
No. RD-83-326. Decided July 26, 1983. 
Respondent was ordered to pay complainant, as_ reparation, 


$1,895.80 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 22,817) 
Vic MAHNS INC. v. COAST TO COAST PRODUCE INC. PACA 
Docket No. RD-83-327. Decided July 26, 1983. 


Respondent was ordered to pay complainant, as_ reparation, 
$11,008.68 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,818) 
ABATTI PRODUCE, INC. v. DAN GARCIA BROKERAGE, INC. PACA 


Docket No. RD-83-328. Decided July 26, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$72,309.75 plus 13 percent interest per annum from February 1, 
1983, until paid. 


(No. 22,819) 


THE PRODUCE EXCHANGE INC. v. NORMAN K. MILLER d/b/a M & 
W ProDUCE. PACA Docket No. RD-83-329. Decided July 26, 
1983. 

Respondent was ordered to pay complainant, as_ reparation, 
$34,518.44 plus 13 percent interest per annum from April 1, 1982, 
until paid. 
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Cite as 42 A.D. 1305 


(No. 22,820) 
Roy D. JOHNSON PRODUCE Co. INC. v. ARNOLD J. RODIN INC. 
PACA Docket No. RD-83-330. Decided July 26, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$6,250.00 plus 13 percent interest per annum from January 1, 
1983, until paid. 

(No. 22,821) 


HUNT OIL COMPANY a/t/a PLANTATION PRODUCE COMPANY uv. 
MELVIN NAGEL d/b/a NAGEL HARVESTERS Co. PACA Docket No. 
RD-83-208. Decided July 28, 1983. 

Respondent was ordered to pay complainant, as_ reparation, 
$3,285.00 plus 13 percent interest per annum from June 1, 1982, 
until paid. 


(No. 22,822) 


SKOOKUM, INC. v. WE SHENG FooD INDUSTRY (USA) Co., INC. 
PACA Docket No. RD-83-331. Decided August 3, 1983. 

Respondent was ordered to pay complainant, as_ reparation, 
$29,034.00 plus 13 percent intererst per annum from January 1, 


1983, until paid. 

(No. 22,823) 
BIANCHI & SONS PACKING Co. v. SA-SO POULTRY SALES Co, INC. 
m/t/n VALENTINE Foops. PACA Docket No. RD-83-332. Decided 
August 3, 1983. 
Respondent was ordered to pay complainant, as_ reparation, 


$50,715.90 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,824) 


A. DuDA & SONS, INC. v. TRADE WEST Exports, INC. PACA 
Docket No. RD-83-333. Decided August 3, 1983. 

Respondent was ordered to pay complainant, as reparation, 
$13,614.70 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 22,825) 


HANSEN FRUIT & COLD STORAGE COMPANY v. J.R. CORTES & Co. 
PACA Docket No. RD-83-334. Decided August 3, 1983. 
Respondent was ordered to pay complainant, as _ reparation, 
$1,736.00 plus 13 percent interest per annum from September 1, 
1982, until paid. 
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(No. 22,826) 
CAL-CEL MARKETING INC. v. GEORGE J. HUTCHISON AND FR- 
ANCES L. TOLMAN d/b/a TREASURE VALLEY PRODUCE. PACA 
Docket No. RD-83-335. Decided August 3, 1983. 
Respondent was ordered to pay complainant, as _ reparation, 


$4,237.05 plus 13 percent interest per annum from January 1, 
1983, until paid. 


(No. 22,827) 


FRUITEX CORPORATION a/t/a INTERFRUIT v. G A B PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. RD-83-336. Decided 
August 3, 1983. 

Respondent was ordered to pay complainant, as reparation, 


$6,568.00 plus 13 percent interest per annum from January 1, 
1983, until paid. 


(No. 22,828) 


COLENDICH FARMS, INC. and VUKASOVICH FARMS, INC. d/b/a C & 
V VEGETABLE FARMS v. SA-SO POULTRY SALES Co., INC. m/t/n 
VALENTINE Foops. PACA Docket No. RD-83-337. Decided 
August 3, 1983. 

Respondent was ordered to pay complainant, as_ reparation, 
$33,569.25 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,829) 
ACOSTA GROVES DIV. LALI INC. v. NORTH PRODUCE INC. PACA 
Docket No. RD-83-338. Decided August 3, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$3,551.25 plus 13 percent interest per annum from January 1, 
1983, until paid. 


(No. 22,830) 


COFFING BROS. ORCHARD Co. INC. v. RONALD GAMBINO d/b/a 
G.R.S. WHOLESALE NURSERY & PRODUCE INC. PACA Docket No. 
RD-83-339. Decided August 3, 1983. 

Respondent was ordered to pay complainant, as_ reparation, 
$14,990.00 plus 13 percent interest per annum from March 1, 
1983, until paid. 


(No. 22,831) 


THE TOBI COMPANY, INC. v. BOB JONES FARMS, INC. PACA 
Docket No. RD-83-340. Decided August 3, 1983. 
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Respondent was ordered to pay complainant, as reparation, 
$246.90 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,832) 


ASTA PRODUCE Co. v. SUPERIOR PRODUCE COMPANY INC. PACA 
Docket No. RD-83-341. Decided August 3, 1983. 

Respondent was ordered to pay complainant, as reparation, 
$1,814.60 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,833) 


BLUE KEY GROWERS, INC. v. BIG CHIEF TOMATO AND PRODUCE 
Inc. PACA Docket No. RD-83-343. Decided August 11, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$5,211.45 plus 13 percent interest per annum from January 1, 
1983, until paid. 
(No. 22,834) 

ACTION PRODUCE v. SA-SO POULTRY SALES Co. INC. mi/t/n 
VALENTINE Foops. PACA Docket No. RD-83-344. Decided 
August 11, 1983. 

Respondent was ordered to pay complainant, as_ reparation, 


$19,445.40 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,835) 


CARUSO PRODUCE, INC. v. MOLLY’S FOOD CENTER, INC. alt/a 
SISTERS FOOD SERVICE. PACA Docket No. RD-83-345. Decided 
August 11, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$320.00 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 22,836) 


MONSON BROS. Co. v. ARNOLD J. RODIN INC. PACA Docket No. 
RD-83-346. Decided August 11, 1983. 

Respondent was ordered to pay complainant, as_ reparation, 
$13,060.50 plus 13 percent interest per annum from January 1, 
1983, until paid. 


(No. 22,837) 


THE KATZ COMPANY INC. v. NORTH PRODUCE INC. PACA Docket 
No. RD-83-347. Decided August 12, 1983. 
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Respondent was ordered to pay complainant, as_ reparation, 
$5,641.20 plus 13 percent interest per annum from February 1, 
1983, until paid. 


(No. 22,838) 


ROBINSON & SWALES ENTERPRISES INC. v. LOUIS H. AUSTRIN 
d/b/a J & L TOMATOES. PACA Docket No. RD-83-348. Decided 
August 12, 1983. 

Respondent was ordered to pay complainant, as _ reparation, 


$11,368.00 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,839) 


AGRI-PAK FRUIT Co. v. A. LEVANTINO PRODUCE CoRP. PACA 
Docket No. RD-83-349. Decided August 12, 1983. 


Respondent was ordered to pay complainant, as _ reparation, 
$7,338.60 plus 13 percent interest per annum from November 1, 
1982, until paid. 


(No. 22,840) 


HALF MOON FRUIT & PRODUCE CO. v. OLIVERIO, JACKSON, 
OLIVERIO, INC. d/b/a BROTHERHOOD UNLIMITED, INC. PACA 
Docket No. RD-83-350. Decided August 12, 1983. 


Respondent was ordered to pay complainant, as _ reparation, 
$13,877.81 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,841) 


THOMAS M. HUBBARD and WILLIAM B. HUBBARD, JR. d/b/a THE 
HUBBARD COMPANY v. SA-SO POULTRY SALES Co. INC. m/t/n 
VALENTINE Foops. PACA Docket No. RD-83-351. Decided 
August 12, 1983. 

Respondent was ordered to pay complainant, as reparation, 
$2,542.50 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,842) 
DIAMOND FRUIT GROWERS, INC. v. GATEWAY PRODUCE CO. 
PACA Docket No. RD-83-352. Decided August 15, 1983. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,078.00 plus 13 percent interest per annum from December 1, 
1982, until paid. 
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(No. 22,843) 


CAB PRODUCE Co. v. CENTRAL VIRGINIA PRODUCE Co. PACA 
Docket No. RD-83-353. Decided August 15, 1983. 

Respondent was ordered to pay complainant, as reparation, 
$9,180.00 plus 13 percent interest per annum from February 1, 
1983, until paid. 


(No. 22,844) 
MEYER TOMATOES v. J. R. CORTES & Co. PACA Docket No. 
RD-83-354. Decided August 15, 1983. 
Respondent was ordered to pay complainant, as _ reparation, 


$3,600.00 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,845) 


CAL-FRESH INC. v. INTERNATIONAL PRODUCE CORPORATION. 
PACA Docket No. RD-83-355. Decided August 15, 1983. 
Respondent was ordered to pay complainant, as_ reparation, 
$4,763.62 plus 13 percent interest per annum from October 1, 
1982, until paid. 
(No. 22,846) 

HEITZMAN PRODUCE, INC. v. ENTERPRISE POTATO & PRODUCE. 
PACA Docket No. RD-83-356. Decided August 16, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$3,500.00 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,847) 


HARVEY KAISER, INC. v. COAST TO COAST PRODUCE INC. PACA 
Docket No. RD-83-357. Decided August i6, 1983. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,590.60 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,848) 


FELDA GROWERS AND PACKERS Co-OP. v. KENNETH P. DAVIS 
d/b/a CENTRAL VIRGINIA PRODUCE Co. PACA Docket No. 
RD-83-359. Decided August 16, 1983. 


Respondent was ordered to pay complainant, as_ reparation, 


$10,000.00 plus 13 percent interest per annum from January 1, 
1983, until paid. 
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(No. 22,849) 
GWIN, WHITE & PRINCE INC. v. MAGGIE-PAUL INC. PACA 
Docket No. RD-83-360. Decided August 16, 1983. 


Respondent was ordered to pay complainant, as _ reparation, 
$111,070.75 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,850) 


CUSUMANO Bros. Co. INC. v. STEVE’S FRUIT RANCH INC. PACA 
Docket No. RD-83-362. Decided August 16, 1983. 

Respondent was ordered to pay complainant, as reparation, 
$8,713.50 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,851) 
WISHNATZKI & NATHEL INC. v. JOSEPH STILES. PACA Docket 
No. RD-83-363. Decided August 17, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$592.00 plus 13 percent interest per annum from January 1, 1983, 
until paid. 

(No. 22,852) 
VALLEY BROKERAGE, INC. v. MUSHROOM PLUS. PACA Docket 
No. RD-83-364. Decided August 17, 1983. 
Respondent was ordered to pay complainant, as _ reparation, 
$1,735.00 plus 13 percent interest per annum from May 1, 1983, 
until paid. 

(No. 22,853) 


FRANK J. BALESTRIERI COMPANY a/t/a MIX PRODUCE SALES v. 


ARNOLD J. RODIN, INC. PACA Docket No. RD-83-365. Decided 
August 17, 1983. 


Respondent was ordered to pay complainant, as reparation, 
$40,156.45 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,854) 


QUINTON-COX a/t/a SPRINKLER HILL PRODUCE v. BOOTH PRO- 
DUCE INC. PACA Docket No. RD-83-366. Decided August 17, 
1983. 


Respondent was ordered to pay complainant, as_ reparation, 


$3,550.00 plus 13 percent interest per annum from August 1, 
1982, until paid. 
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(No. 22,855) 


FARMERS POTATO EXCHANGE INC. v. WILLIAM D. CLARK d/b/a 
BLUFF CITY PRODUCE COMPANY. PACA Docket No. RD-83-367. 
Decided August 17, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$7,365.13 plus 13 percent interest per annum from March 1, 1983, 
until paid. 

(No. 22,856) 


J. C. COMBS PRODUCE COMPANY v. ROGER A. MEAD d/b/a 
WEAVER PRODUCE. PACA Docket No. RD-83-368. Decided 
August 18, 1983. 
Respondent was ordered to pay complainant, as_ reparation, 
$4,117.00 plus 13 percent interest per annum from December 1, 
1982, until paid. 


(No. 22,857) 
CHIQUITA BRANDS INC. v. LOMBINO BANANA Corp. PACA 
Docket No. RD-83-369. Decided August 18, 1983. 


Respondent was ordered to pay complainant, as_ reparation, 
$40,520.64 plus 13 percent interest per annum from March 1, 
1983, until paid. 


(No. 22,858) 


MID-STATE POTATO DISTRIBUTORS, INC. v. PALM COAST PRO- 
DUCE. PACA Docket No. RD-83-370. Decided August 18, 1983. 
Respondent was ordered to pay complainant, as reparation, 
$4,382.50 plus 13 percent interest per annum from March 1, 1983, 
until paid. 


(No. 22,859) 
CHIQUITA BRANDS INC. v. BLOOM & KLEIN INC. PACA Docket 
No. RD-83-371. Decided August 18, 1983. 


Respondent was ordered to pay complainant, as_ reparation, 
$6,145.50 plus 13 percent interest per annum from October 1, 
1982, until paid. 


(No. 22,860) 


T. E. JUSTUS, JR. v. TUCKER PRODUCE Co., INC. and/or JERRY F. 
TUCKER d/b/a TUCKER PRODUCE CO. PACA Docket No. 
RD-83-373. Decided August 18, 1983. 
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Respondent was ordered to pay complainant, as _ reparation, 
$3,002.85 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,861) 


FRUDDEN PRODUCE INC. v. WESTERN PRODUCE INC. and/or 
NETWORK BROKERAGE INC. PACA Docket No. RD-83-342. 
Decided August 26, 1983. 

Respondent was ordered to pay complainant, as reparation, 
$3,372.75 plus 13 percent interest per annum from September 1, 
1982, until paid. 


(No. 22,862) 


TRIWORLD, INC. v. WESTPAC RESOURCES, INC. a/t/a WESTPAC 
IMPORTS. PACA Docket No. RD-83-217. Decided August 26, 
1983. 

Respondent failed to provide a good reason for failing to answer 
the complaint. Therefore, respondent’s motion to reopen after 
default was denied. 


Respondent was ordered to pay complainant, as reparation, 
$10,703.67 plus 13 percent interest per annum from September 1, 
1982, until paid. 


MISCELLANEOUS REPARATION DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,863) 


PACIFIC FARM COMPANY v. SUN-GLO WHOLESALE FRUIT AND 
PRODUCE. PACA Docket No. RD-83-203. Order issued July 18, 
1983. 


STAY ORDER AND NOTICE TO SHOW CAUSE 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a 
dismissal was issued on May 25, 1983. The Dismissal was based 
upon information in the record indicating that the matter had 
been amicably settled between the parties. By telephone call 
received on or about June 1, 1983, compiainant has informed the 
Department that this information was erroneous. 

Accordingly, the order of May 25, 1983 is hereby stayed. 
Respondent may have fifteen (15) days from receipt of this order 
to show cause why a default order should not be issued against it. 





MISCELLANEOUS 
Cite as 42 A.D. 1313 


Copies of this order shall be served upon the parties. 


(No. 22,864) 


SUN VALLEY DISTRIBUTORS, INC. v. YGNACIO D. LOPEZ d/b/a CAT 
LOPEZ, JR. PACA Docket No. RD-83-234. Order issued July 18, 
1983. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a 
Default Order was issued on June 10, 1983, awarding reparation 
to the complainant in the amount of $9,606.37. By letter received 
June 6, 1983, respondent has moved that this matter be reopened 
after default. 

Accordingly, the order of June 10, 1983 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


(No. 22,865) 


WAREHOUSE FARMS, INC., a/t/a RIO QUEEN CITRUS v. 
ORANGEMATIC, INC. PACA Docket No. RD-83-235. Order issued 
July 18, 1983. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to subsequent to the 
issuance of a Default Order, respondent filed a motion to reopen 
the proceeding after default and allow the filing of an answer 
pursuant to section 47.25 of the Rules of Practice (7 CFR 47.25 
(e)). 

The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, and 
that good reason has been shown why the relief requested in the 
motion should be granted. Mendelson-Zeller Co. v. United Fruit 
Distributors, 16 Agri. Dec. 790 (1957). Accordingly, respondent’s 
default in the filing of an answer is set aside and the proposed 
answer submitted by respondent is hereby ordered filed. 
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Copies of this order shall be served upon the parties. 
[New Docket No. PACA 2-6343] 


(No. 22,866) 


THOMAS A. CURTIN v. KURT VAN ENGEL COMMISSION Co., INC. 
PACA Docket No. RD-83-272. Order issued July 18, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,977.64 in connection 
with a transaction involving the shipment of cabbage in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated June 1, 1983, complainant notified the Department 
that respondent tendered to complainant a check in full settle- 
ment of complainant’s claim and authorized dismissal of its 
complaint filed herein. 


Accordingly, the complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,867) 


PHYFFER BROS. v. BEST PRODUCE DISTRIBUTING and/or STEVEN 
A. BAKER d/b/a WESTERN VEGETABLE MARKETING. PACA 
Docket No. RD-83-238. Order issued August 3, 1983. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). Complainant was 
served with a copy of the motion, and registered its non-objection 
to the reopening of the matter. 

The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, and 
that good reason has been shown why the relief requested in the 
motion should be granted. Mendelson-Zeller Co. v. United Fruit 





MISCELLANEOUS 
Cite as 42 A.D. 1315 


Distributors, 16 Agri. Dec. 790 (1957). Accordingly, respondent’s 
default in the filing of an answer is set aside and the proposed 
answer submitted by respondent is hereby ordered filed. 

Conies of this order shall be served upon the parties. A copy of 
respondent’s answer shall be served on complainant. 

[New Docket No. PACA 2-6361] 


(No. 22,868) 


PENNY BROKERAGE v. TOUCHSTONE & ASSOCIATES. PACA 
Docket No. RD-83-243. Order issued August 11, 1983. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 C FR 47.25(e)). 

The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, and 
that good reason has been shown why the relief requested in the 
motion should be granted. Mendelson-Zeller Co. v. United Fruit 
Distributors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s 
default in the filing of an answer is set aside and the proposed 
answer submitted by respondent is hereby ordered filed. 

Copies of this order shall be served upon the parties. 

[New Docket No. PACA 2-6367] 


(No. 22,869) 


DOVE MUSHROOMS, INC. v. FARM MARKET SERVICE INC. PACA 
Docket No. RD-83-256. Order issued August 15, 1983. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $6,992 in connection 
with a transaction involving the shipment of mushrooms in 
interstate commerce. 
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A copy of the formal complaint was served on respondent. By 
letter dated May 20, 1983, respondent notified the Department 
that it had entered into a settlement agreement with complainant, 
and enclosed documents tending to support this allegation. On 
June 3, 1983, the Department sent complainant a letter requiring 
complainant to respond to respondent’s allegation of a settlement 
within 15 days of its receipt of such letter, or the complaint would 
be dismissed. Complainant failed to respond. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,870) 


JOSEPH H. WILLIAMS v. FRESH PAK INC. PACA Docket No. 
RD-83-249. Order issued August 26, 1983. 


ORDER DENYING MOTION TO REOPOEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

Respondent asserts that it submitted a timely answer, but that 
its answer must have been lost in the mail. In support of this 
assertion, respondent points to two affidavits it secured for 
submission with the answer from Luke Roberson, dated March 28, 
1983, and Dewey Boyd, dated March 26, 1983, which respondent 
states were prepared at approximately the time of the answer. 
However, the record shows that the complaint was not even 
served upon respondent until March 28, 1983, two days after the 
Boyd affidavit. This detracts from the credibility of respondent’s 
assertion that the answer was prepared and sent to the Depart- 
ment within the prescribed period, but was lost in the mail. Thus, 
respondent has failed to present a good reason why its motion 
should be granted. In addition, although respondent’s answer was 
due April 18, 1983, its motion to reopen was not filed until May 
23, 1983, more than a month late. For these reasons, respondent’s 
motion is denied. 

Copies of this order shall be served upon the parties. 





CUMULATIVE SUBJECT INDEX 


JANUARY—AUGUST 1983 
AGRICULTURAL MARKETING ACT OF 1946 


COURT DECISION 
U.S. Court of Appeals, Ninth circuit—Dismissal of 


DISMISSAL 
Complaint dismissed, the evidence does not establish 
any violation of the cease and desist order issued 
April 9, 1980 
ORDER ON REMAND 


Evidence ordered to be considered by District Court’s 
remand order is without weight 


STAY ORDER 
Removal of, prior order reinstated 


ARGRICULTURAL MARKETING AGREEMENT ACT, 1937 

DISMISSAL 

Of petition, upon petitioners request for withdrawal 

With prejudice 
PRODUCER—SETTLEMENT FUND 

Audit adjustments 
REQUIREMENTS OF MARKETING ORDER 

Alteration or modification of obligations 


Charge on overdue accounts 


Producer payments, denial of application for interim 
relief pending petition for review 


STATUS 

As a handler, not a cooperative 
TWO-YEAR LIMITATION 

Monthly obligation, audit adjustments 

ANIMAL QUARANTINE AND RELATED LAWS 

BRUCELLOSIS TEST RESULTS 

Failure to accurately report 
VETERINARY ACCREDITATION 

Revocation 

ANIMAL WELFARE ACT 

ANNUAL REPORTS 

Research facility, failing to file 
CIVIL PENALTY 

Of $100.00 

Of $150.00—Consent 

Of $250.00 

Of $250.00—Consent. 

Of $500.00 

Of $750.00 

Of $1,000.00—Consent 
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ANIMAL WELFARE ACT—Cont. 


CIVIL PENALTY—Cont. 


Of $2,000.00 
DISMISSAL 

By motion of complainant 

No violation shown 
EXHIBITOR 


Cease and desist from buying, selling and/or transport- 
ing any animal without having a valid and effective 


Cease and desist from failing to comply with the Act 
and standards 


LICENSE 
Cease and desist from buying, selling, and/or transport- 
ing any animal without obtaining a license 


Cease and desist from transporting or selling regulated 
animals without first obtaining a license 


Suspended 
SALE OR TRANSPORTATION 
Comply with all the standards in the transporting of 
regulated animals 
Enclosures, primary, not in conformance with standards 


Notify employees in writing that they are to comply 
with the provisions of the Act, regulations and 
standards 


Of any animal without obtaining a license 

STANDARDS AND REGULATIONS 
Cease and desist from violating 515, 764, 769, 776, 777, 1049, 1050 
Ordered to comply with 18, 215, 354, 754, 774 


Ordered to comply with concerning the transporting 
and/or selling of live animals 


Ordered to comply with standards dealing with, but not 
limited to, facilities space, sanitation, veterinary care 


EGG PRODUCTS INSPECTION ACT 
COURT DECISION 
U.S. District Court, District of New Jersey, Motion for 
summary judgment granted 
FEDERAL MEAT INSPECTION ACT 
INSPECTION SERVICES 
Withdrawal and denial of 
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FEDERAL MEAT INSPECTION ACT—Cont. 


SANCTION 
Indefinite withdrawal and denial of inspection 


Withdrawal and denial of inspection service under Title 
I of the Federal Meat Inspection Act and the Poultry 
Products Inspection Act 
HORSE PROTECTION ACT 
CIVIL PENALTY 
Of $100.00 
Of $750.00 
Of $1,000.00 
Of $1,000.00—Consent 
Of $1,500.00 
Of $2,000.00 
COURT DECISION 


U.S. Court of Appeals, Sixth Circuit—Affirms three 
orders by the Judicial Officer involving the showing 
of sored horses 


DECISION ON REMAND 
The action is dismissed on its merits 
DISMISSAL 
Complainant failed to sustain the charges against respondent 


The charges in the complaint are not supported by the 
probative evidence presented 


With prejudice 
DISQUALIFICATION 


From judging or managing any horse show, exhibition, 
sale or auction 20, 63, 358 


From showing or exhibiting any horse 20, 63, 358 
MOTION FOR RELIEF 

Denied, not timely filed 
SANCTION 

6 months disqualification 

1 year disqualification 
SHOWING 


The Judicial Officer reversed the finding of the Admin- 
istrative Law Judge 


SORED HORSE 
Showing and exhibiting of 
STAY ORDER 
Pending judicial review 
WITHDRAWAL OF COMPLAINT 
Action terminated 
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PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTS AND RECORDS 
Destroying 


Fully and correctly disclose true nature of all transac 
115, 252, 386, 531, 553, 557, 560, 800, 816, 869, 1087, 1092 


Keep and maintain, which fully disclose all transactions 
ACCOUNTS OF SALE OR PURCHASE 

Failure to show true and correct nature of transactions 

Failure to show true and correct weight and/or prices 

False, inaccurate or misleading 


Insertion or omission of any statement resulting in a 
false, inaccurate or misleading record 


Price entries—false, inaccurate or misleading 
AGENT (REPARATION) 

Unjust practice 
AGREEMENT (REPARATION) 

Not rescinded by complainant 
APPLICATION FOR REGISTRATION 


BILLING AND/OR COLLECTING 
Basis other than actual purchase prices and weights 
BONDING REQUIREMENT 


Violation of 77, 522, 527, 529, 531, 550, 569, 
789, 796, 807, 809, 818, 1089, 1112, 1119 


CHECKS OR DRAFTS 


Issuing drafts without first obtaining written agree- 
ments from sellers authorizing payment by draft 


Issuing insufficient funds checks 75, 77, 79, 242, 248, 377, 
381, 384, 386, 522, 524, 555, 567, 569, 789, 794, 

798, 807, 810, 813, 816, 867, 1082, 1087, 1091, 

1092, 1094, 1110, 1114, 1117, 1119, 1121, 1123, 1125 


Failing to honor drafts when presented for payment 
CIVIL PENALTY 

Of $250.00 

OF $500.00 

Of $750.00 

Of $1,000.00 

Of $2,000.00 

Of $2,500.00 

Of $3,000.00 

Of $3,500.00 

Of $4,000.00 

Of $5,000.00 

Of $7,500.00 

Of $10,000.00 

Of $15,000.00 

Of $20,000.00 

Reduced for good cause shown 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


CIVIL PENALTY—Cont. PAGE 


Stayed, pending outcome of judicial review 118, 119 
COLLECTING 

False, incorrect or inaccurate 115, 252 
COMMISSIONS 


Charging and collecting from certain consignors, com- 
missions which are less than posted tariffs and less 
than those charged other consignors for equal service 
rendered 

CONSIGNMENT 


Disposing of funds as will endanger the faithful and 
prompt accounting and payment due on consignors of 
livestock 


Engaging in any act with any market agency or dealer 
which would operate as a fraud or deceit upon the 
consignors of livestock 379, 548, 1085, 1101, 1103, 1105 
Entering into any arrangement with any market agency 
for the purpose of purchasing consigned livestock at 
less that true market value 
Entering into any agreement with any market agency 
or dealer to share in any profits derived from the 
resale of livestock purchased from consignments 379, 548, 1085, 1101, 
1103, 1105 


Operating as a fraud or deceit upon any person in 

connection with the purchase or sale, on a commis- 

sion basis, of that person’s livestock 379, 548, 1101, 1103, 1105 
Purchasing livestock from the sale of consigned live- 

stock to pay for livestock for their dealer or specula- 

tive account 


Selling consigned livestock at less than its fair market 
379, 548, 1085, 1103, 1105 
COURT DECISION 

Fayette Circuit Court, Civil Branch, Third Division— 
Surety bond issue 

Fayette Circuit Court, Civil Branch, Third Division— 
Plaintiff's motion for interest, overruled 

U.S. Court of Appeals, 2nd Circuit—The certified ques- 
tion is answered in the affirmative and the order of 
the District Court, affirmed 

U.S. District Court, Kansas—Reparation, plaintiff's 
request for declaratory judgment to strike 
Secretary’s order due to lack of jurisdiction of 
subject matter, dismissed 

U.S. District Court, Montana—Reparation, upholds Ju- 
dicial Officer’s order except as to prejudgment inter- 


DAMAGES (REPARATION) 
Due to respondent’s unjustified failure to pay 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


DEALER PAGE 


Accounts and records, fully and correctly disclose all 
transactions 


Action in dispute is in violation of the Act (Repara- 


Bond, failure to file and maintain 796, 1089, 1112 
Engaging in business while insolvent 377, 531, 555, 567, 569 
Failing to honor drafts when presented for pay- 


Failure to pay and/or failure to pay when due ...75, 242, 377, 386, 531, 555, 567, 
789, 807, 869, 1087, 1089, 1091, 1092, 1108, 1123 


Issuing false invoice 


Issuing insufficient funds checks 75, 242, 377, 386, 531, 555, 
567, 789, 807, 867, 1087, 1091, 1092, 1123 


Ordered not to engage in business as a dealer or 
market agency 


Prohibited from engaging in business or operating 
subject to the Act: 


For 28 days 
Prohibited from engaging in business subject to the 


75, 386, 531, 555, 789, 867, 
1087, 1091, 1092, 1108, 1112, 1123 
DEALER AND MARKET AGENCY 

Accounts and records, fully and correctly disclose all 

transactions 115, 252, 553, 800, 816, 1114 
Accounts of purchase/invoices/billings—false, mislead- 

ing or inaccurate 

Application for registration, denied until suspension 


Charging and collecting commissions from certain con- 
signors which are less than posted tariffs and less 
than commissions charged other consignors for equal 
services rendered 


Collecting on the basis of false, inaccurate or mislead- 

ing price or weight entries 
Collecting on the basis of untrue or incorrect invoices 
Disposing of funds as will endanger or impair the 

faithful and prompt accounting and payment due the 

owners or consignors of livestock 381, 1121 
Engaging in business while insolvent 79, 569, 790, 794, 798, 810, 813, 

1082, 1114, 1121 

Engaging in any act with any market agency or dealer 

which would operate as a fraud or deceit upon the 

consignors of livestock 379, 548, 1085 
Entering into any agreement with any market agency 

or dealer to share in any profits derived from the 

resale of livestock purchased from consignment 379, 548, 1085 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


DEALER AND MARKET AGENCY—Cont. PAGE 


Failure to deposit into and/or maintain properly “‘Ship- 
pers’ Proceeds Account” 79, 244, 381, 384, 569, 790, 810, 816 
1082, 1096, 1114, 1121, 1125 
Failure to maintain a reasonable bond 77, 527, 529, 550, 569, 809, 1119 
Failure to pay when due 717, 79, 248, 384, 524, 553, 569, 794, 798, 813, 
1094, 1096, 1110, 1119 
Inserting or omitting any statement which results in a 
false, inaccurate or misleading record 
Invoices untrue or incorrect 
Issuing insufficient funds checks ...77, 79, 248, 381, 384, 524, 
569, 794, 798, 810, 813, 816, 1082, 1094, 1110, 1114, 1119, 1121, 1125 
Misrepresenting the method used by which livestock is 
sold or purchased 
Misrepresenting the nature of charges made for respon- 
dent’s service 
Misrepresenting the origin, place of purchase, or sale 
of livestock 
Misrepresenting the original prices of livestock 
Net proceeds, failure to remit when due 79, 244, 381, 384, 569, 810, 816, 
1082, 1096, 1114, 1121, 1125 
Net proceeds, using for own purposes 
Net proceeds, using for purposes other than payment of 
lawful marketing charges and/or remittance to con- 
signors 244, 381, 384, 790, 810, 1082, 1114, 1121 
Obtaining money from purchasers of livestock by false 
or deceptive pretenses 1098 
Operating as a fraud or deceit upon any person in 
connection with the purchase or sale, on a commis- 
sion basis, of that person’s livestock 
Permitting employees to purchase livestock out of con- 
signments 
Respondent shall deliver a copy of the complaint and 
decision and order to its officers, directors, agent’ 
and employees and file a report within 30 days of its 
compliance with the order 
Scales, periodic testing and inspection 
Selling consigned livestock at less than its fair market 
379, 548, 
77, 79, 244, 248, 381, 527, 798, 809, 
810, 813, 816, 1082, 1110, 1114, 1119 
Using funds received from the sale of consigned live 
stock for respondent’s dealer or speculative account 


DISMISSAL OF COMPLAINT 


Vacated, proceeding remanded for preparation of initial 
decision , 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


INSOLVENCY PAGE 
Cease and desist from engaging in business as a dealer 

or market agency while insolvent 377, 569, 810, 813, 1082 

Current liabilities exceed current assets 79, 567 


Engaging in business while current liabilities exceed 
531, 1114, 1121 


Engaging in business while insolvent 555, 567, 790, 794, 798 


Suspension of registration while insolvent. 244, 524, 531, 555, 569, 790, 794, 798, 
813, 816, 1087, 1121 


INVESTIGATION REPORT 


Make available for in camera examination pursuant to 
the Jencks Act or the Brady doctrine 793, 820 


INVOICES 
Billing and/or collecting on the basis of untrue or 


115, 252 
Issuing untrue or incorrect 115, 252 
Showing false origin of livestock and fraudulently 


MARKET AGENCY 
Failure to pay and/or failure to pay when due 
Prohibited from engaging in business or operating 
subject to the act: 
For 14 months 
MISREPRESENTATION 
The method livestock was purchased or sold 
The nature of charges made for its buying service 
The origin, or place of purchase or sale, of livestock 
The original purchase prices for livestock purchased on 
a commission basis 
The original purchase weights 
NET PROCEEDS 
Failure to remit when due 79, 244, 381, 384, 557, 569, 810, 816, 
1082, 1096, 1114, 1121. 1125 
Use funds for purposes other than the payment of 
lawful marketing charges 244, 384 
Using funds received to pay for livestock for their own 
dealer or speculative account 
PACKER 
Accounting and paying based on incorrect weights 
and/or prices 
Accounts and records, fully and correctly disclose true 
nature of all transactions 


Accounts of purchase issued which fail to show accu- 
rate weights 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


PACKER—Cont. 


Altering cold weights as recorded on documents used in 
the sale of beef 


Altering or misrepresenting hot weight of livestock 
carcasses 


Bond or its equivalent, failure to file and/or maintain 


Copies of decision and order, deliver to various employ 


Destroying accounts, records and memoranda 
Final payment based on other than actual weights or 


Final payment, failing to make, based on actual hot 
carcass weights 557, 563, 869 


Hooks, rollers, gambrels, etc., not uniform in weight 563, 869 


Issuing documents showing incorrerct hot weights of 
livestock carcasses 


Insufficient funds checks, issuing 

Invoicing and collecting based on altered cold weights 
Invoicing and collecting based on incorrect weights 
Net proceeds, failing to remit when due 

Paying sellers based on inaccurate weights 

Payment, failure to pay and/or failure to pay when due 


Purchase contract or agreement, failure to disclose 
details prior to purchase 557, 869 


Purchase price, failing to pay when due 557, 1117 
Recording incorrect hot or cold weights 557, 560, 869 


Scales, maintain and operate to ensure accurate and 
correct weights 560, 563, 869 


Selling livestock carcasses based on altered or inaccu- 
rate hot weights 


Tare greater than actual weight of hooks, rollers, 
EPO CO Ee PCE CLE CREE ET RECT OTe 563, 869 


Weighing livestock or livestock carcasses at other than 
true and correct weights 


Weighing to the nearest minimum graduation 
PAYMENT 
Failure to pay and/or failure to pay when due for 
livestock purchased 
Collecting payment based on false, inaccurate or mis- 
leading invoices 
Paying sellers based on false and incorrect weights 
PREVIOUS ORDERS 


Issued April 12, 1982, stay of the effective date of the 
suspension provisions, vacated 


Issued December 7, 1970, remains in full force and effect 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


PREVIOUS ORDERS—Cont. 


Issued January 8, 1981, individual respondent is sus- 
pended as a registrant until he demonstrates he is no 
longer insolvent 


PROHIBITED FROM 


Engaging in business or operating subject to the Act 
for 60 days 


PURCHASE CONTRACTS OR AGREEMENTS 
Failure to disclose complete and accurate details of 557, 869 
PURCHASE PRICE 


Failure to pay and/or failure to pay when due 75, 77, 79, 242, 248, 377, 
384, 396, 552, 553, 555, 557, 567, 789, 813, 867, 
1096, 1108, 1110, 1119, 1123 


Issuing accounts of sale/invoice/billings on the basis of 
false, inaccurate or misleading 


Misrepresentation of 
Respondent admits owing complainant (Reparation) 
RECONSIDERATION/REOPEN 
Denial of petition to reopen hearing or to take deposi- 
tions (reparation) 
Petition for, denied 
REJECTION (REPARATION) 
Part of the agreed sale 
REMAND ORDER 
Proceeding remanded for preparation of an_ initial 
decision free of any inference that investigation 
report contains any exculpatory material 
REPARATION AWARDED 
Complainant entitled to damages 
Court Action, U.S. District Court, Montana 
Misrepresentation constituting fraud 


The difference between the agreed price and the 
amount received from the sale 


SCALE TICKETS 
Failure to show true nature of transactions 


Making false, inaccurate or incorrect entries 


Showing weights other than true and correct 
SCALES AND WEIGHING 

Failing to operate livestock scales in accordance with 
regulations 

Hooks, rollers, gambrels etc., not of uniform weight 

Recording inaccurate or incorrect hot or cold weights 

Scales, maintain and operate to ensure accurate and 
correct weights 

Scales, monrail, tare checked and properly adjusted 
prior to the start of and during each day’s operations 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


SCALES AND WEIGHING—Cont. 
Scales, periodic testing and inspection 
Tare greater than actual weight of hooks, rollers, 
NN 5 FSi IOAS Fhe eee Ras othe ada esede as Fiabe r bee esEE Auer A 563, 869 


Weighing livestock or livestock carcasses at other than 
true and correct weights 


Weighing to the nearest minimum graduation 
SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit into 79, 244, 381, 384, 569, 790, 810, 816, 
1082, 1096, 1121, 1125 
Failure to maintain properly 79, 244, 381, 384, 569, 790, 810, 816, 
1082, 1096, 1121, 1125 

Suspension of registration until deficit in account is 
79, 244, 381, 569, 790, 816, 1121, 1125 

Transferring or withdrawing funds for purposes other 


than payment of net proceeds to consignors or other 
marketing charges 


STAY ORDER 
Of civil penalty and/or suspension provision 
Pending outcome of judicial review 
Vacation of suspension provision 
SUPPLEMENTAL ORDER 


Bonding requirements, in compliance with 
Deficit in custodial account eliminated 254, 1130 
No longer insolvent 254, 1130 
Suspension provisions modified 

SUSPENSION OF REGISTRATION 


Stayed, pending judicial review 
Suspended for: 


81, 800, 810, 869, 1082, 1127 
1108, 1125 
244, 552, 1114, 1119 


90 days and thereafter until solvent and complies 
with bonding requirements 

120 days and thereafter until in full compliance with 

bonding requirements 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


SUSPENSION OF REGISTRATION—Cont. 


16 weeks 


4 months and thereafter until in compliance with 
bonding requirements 


6 months and thereafter until solvent 
9 months and thereafter until solvent 
12 months and thereafter until solvent 
14 months 

24 months 


2 years and thereafter until solvent 
Until deficit in custodial account is eliminated 381, 790, 816, 1121 
Until in compliance with bonding requirements 527, 796, 809, 1112 
Until no longer insolvent 816, 1121 


Vacation of stay, of the effective date of the suspension 
provisions in the order issued April 12, 1982 


UNFAIR AND/OR DECEPTIVE PRACTICES 
Obtaining money from purchasers of livestock by false 
or deceptive pretenses 
UNJUST PRACTICES (REPARATION) 
Issuing false invoices 


Refuse to accept and pay for livestock after agreeing to 
purchase them 


Unjustified failure to pay for livestock 
Violation of Section 307 of the Act 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE OF COMMODITY 
Admission of 


Lack of evidence to the contrary 

Received under protest 

Untimely rejection 165, 922, 934 

Wrongful and/or unreasonable rejection 142, 445, 669 
ACCORD AND SATISFACTION 

Acceptance of check in full settlement 

Bona fide dispute 308, 468 

Endorsement of check 308, 468 

Failure to prove 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


ACCOUNTINGS 

Incorrect, lack of proof. 

Keeping records for accurate accountings 
ADJUSTMENT 

Price, dispute as to amount of the allowances 

Price, failure to pay 

Price, failure to prove 

Price, granted based on material fact withheld 

Price, proof of 
ADMISSION 

Respondent admits not paying for produce 

Respondent admits receiving and accepting produce 
AGENT 

Did not mislead complainant 

When a control is made by an authorized agent in the 

name and on the account of a competent principal the 
agent incurs no liability to third persons 

AGREEMENT 

The term of sale is deferred billing. 

The sale price would be determined after resale 

To delay payment for 60 days after taking delivery 
APPEAL (DISCIPLINARY) 

Late, order denying 

Order dismissing 
BANKRUPTCY 


Act speaks in terms of bankruptcy, not assignments 
for benefit of creditors 
Reparation action continued pending bankruptcy pro- 
ceeding 968, 969, 970, 994, 1284, 1285, 1286, 
1287, 1288, 1290, 1291, 1292, 1293, 1294 
BILL OF LADING 
Consignee of a non-negotiable bill of lading is not 


necessarily the person ultimately entitled to posses- 
sion of the goods 


The non-negotiable bill of lading would fall under the 
Federal Bills of Lading Act of 1916 
BROKER 
Acted as broker, not purchaser 


Acted as seller, not broker, in absence of any broker’s 
memorandum of sale 


Actions indicate greater responsibility was assumed 
than is normally the case 


Claim against, only if the other respondent is found not 
liable for the purchase price 

Complaint against, dismissed 

Duty fulfilled 
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BROKER—Cont. 


Invoices show respondent as buyer and broker as broker 
Purchase by, not brokered by 


The fact the broker was billed on the bill of lading is 
not determinative 


BROKERAGE FEE 
Amount due broker supported by invoices 
No understanding that respondent would receive one 
CHECKS 
Unable to relate cancelled checks to specific invoices 
COMPLAINT 
Dismissal of 134, 152, 159, 187, 195, 284, 290, 308, 311, 
313, 314, 316, 323, 438, 461, 468, 473, 478, 641, 930, 961 
Dismissed as to a portion of. 
Dismissed as to the broker 
Filed within nine months statutory period 
CONSIGNMENT 
Agreement, failure to deny 


Both parties intended to enter into a consignment 
transaction 


Breach of duty 
Price open is not always equivalent to consignment 
CONTRACT 
Breach of: 
Evidence, unconvincing 
Failure to prove 
Failure to prove existence of 


Failure to ship in suitable shipping condition 134, 138, 155, 275, 
429, 616, 669, 1275 


Failure to ship produce from specified region 

Failure to ship specified brand and size 

Failure to submit evidence of loss 

Rejection without reasonable cause 

Reselling load before transportation could be rear- 


Contractual relationship, failure to prove 
Existence of, failure to prove 

Federal inspection met contract requirement 
Parties agreed to a new contract 

Parties entered into a consignment transaction 


Privity of, between respondent and broker 
Untimely notice 

CONTRACT PRICE 
Agreed to after resale 
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165, 429, 458, 610, 621, 637, 934, 937, 
1224, 1251 
Liable, less damages 
Liable, less sum already paid 
Not liable 
“Open”, to be determined upon shipment’s arrival 
Price allowance, failure to prove 
CONTRACT TERM 
Deferred billing 
Failure to prove agreement of 
FOBAF sale 
F.O.B. prices, Delivered as to grade and condition 
Modification of original 
Partial truckload not included 
“Price open” is not always equivalent to consignment 
Processing fee, ordinary and plain meaning of term 
COUNTERCLAIM 
Dismissal of 281, 464, 937, 1184, 1260 


Dismissal of, failure to prove complainant operated 
subject to the jurisdiction of the Act 


Dismissal of, no basis for 
Dismissal of, the complaint was untimely filed 292, 464, 645 
Dismissed, failure to prove breach of contract 165, 292, 666 
Liable for full contract price 

COURT DECISION 


U.S. Court of Appeals, District of Columbia Circuit, 
Petition for review, affirms Secretary’s order 


U.S. Court of Appeals, Ninth Circuit—Petition for 
review, affirms Secretary’s order 


DAMAGES 
Failure to prove 138, 163, 275, 438, 610, 612, 629, 666, 943, 1260 
Failure to ship in suitable shipping condition. .. 134, 138, 155, 429, 616, 669, 922, 
1200, 1275 
Failure to submit sufficient evidence of loss 147, 1237 
Not entitled to 292, 458 


Purchase of goods in substitution for those due from 
seller, cost over original contract price 


Reselling load before transportation could be rearranged 
Violation of warranty of merchantability 
Wrongful and/or unreasonable rejection 
DEFAULT 
Order reinstituting. 
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DEFAULT—Cont. PAGE 


Order reopening after 
DEFENSE 
Failure to prove 
Failure to raise a valid defense (Disciplinary) 


DEFERRED BILLING 
Term of sale 
DELIVERED SALE 
Adequate tender of delivery, failure to make 
Failure to grade U.S. No. 1 
Failure to prove a f.o.b. sale 
Violation of warranty of merchantability 
DISMISSAL 
Amount of damages equal contract price 
As to broker 
Commodity not subject to the jurisdiction of the Act 
Complainant, as the movinig party, failed to prove the 


terms of the contract, respondent’s breach thereof 
and the resulting damages 


Complainant authorized dismissal of complaint 187, 316, 323, 971, 972, 
991, 993, 1280, 1289, 1295, 1314 


Complainant authorized dismissal of complaint and re- 
spondent authorized dismissal of its counterclaim 


Complainant authorized dismissal of complainant as to 
remaining amount 


Complainant did not suffer damages 
Complainant endorsed respondent’s check in full settle- 


Complainant failed to make a written reply to respond- 
ent’s letter 


Complainant filed claim in another court 
Complaint is without merit 

Contractual relationship, failure to prove 
Failure to prove existence of contract 

Failure to submit proof of incorrect accountings 


Of complaint, respondent acted as broker, not as 

961, 1254 
Of counterclaim, failure to prove breach of contract 165, 281, 292, 666 
Of counterclaim, untimely filed 292, 464 
Resolution in bankruptcy court 473, 478 


Respondent proved the produce was purchased with a 
guarantee of market protection 
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DISMISSAL—Cont. PAGE 


Respondent reported that a settlement had been 
reached, complainant failed to respond 


Respondent tendered check to complainant in full 
settlement 


Secretary does not have jurisdiction 
DUMPING 
NE ogy fod toe eGee db 1s dcenedeceusWaadd peewee 450, 657, 959 
Certificate not valued as evidence 
FAILURE TO PAY PROMPTLY 
Publication of the facts 120, 121, 123, 266, 270, 402, 403, 
576, 587, 588, 917, 1142, 1143, 1145, 1147, 1151 
Revocation of license 126, 257, 264, 268, 270, 408, 577, 585, 607, 
909, 916, 919, 1149 
FEES AND EXPENSES 
Awarded to complainant 
FIELD RELATED PROBLEM 
Enlarged lenticel growth 
F.0.B. SALE 


Breach of warranty, failure to prove 138, 621, 666, 934, 937, 959, 
1178, 1228, 1269 


Breach of warranty, failure to submit evidence of loss 147, 1237 


Breach of warranty, untimely notice 


Failure to prove 

Rejection, unreasonable cause 

Rejection, without reasonable cause 

Suitable shipping condition warranty, breach of .... 134, 138, 155, 275, 429, 616, 
669, 922, 1217, 1260, 1275 

Suitable shipping condition warranty, not applicable 165, 173, 292, 612 

Term assumed when contract is silent as to terms of 


FREIGHT 
Failure to prove inaccurate freight charge 
Overcharging for 

INDUSTRY TRADE CUSTOM 


Can only be proved by numerous instances of actual 
practices and not by the opinion of a witness 


Failure to prove existence of 
INSPECTION 
Agreed price reduction due to inspection certificate 
Failed to obtain 
Found enlarged lenticel growth 
Obtained three days after acceptance 
Of wrong load 
One week prior to shipping 





1334 CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


INSPECTION—Cont. 


Price adjustment granted without knowledge of exist- 
ence of first inspection 
Proved, met contract term 
Results do not reflect condition at time of delivery due 
to delay in securing 
INTERVENTION 
Order denying of 
INVOICES 
Clearly show a sale to broker 
Inaccurate, failure to prove 
Proof, unconvincing 


Receipt of, does not prove broker purchased produce 
from complainant 


JURISDICTION 
Cause of action accrual 
Failure to prove complainant was operating under the 


Lack of, as to part of the complaint 
LICENSE 
Application for, denied 


In accordance with In re Produce Brokers, Inc., 
respondent’s license is revoked 


Suspended, 30 days 
Revocation of 
LOST PROFIT 
Claim for, denied 
LOT NUMBERS 
Failure to assign 
MARKET PRICE 


Equal to contract price 
Used to determine the price of lettuce 
MARKET PROTECTION 
Failure to prove protection against market decline 


Produce purchased under guarantee of 
MERCHANTABILITY 

Breach of warranty 

Breach of warranty, not justified 

Failure to prove not in merchantable condition 
MISREPRESENTATION 

Potatoes, as to grade and/or quality 
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NET PROCEEDS PAGE 
Failure to account for produce handled on consign- 


OVERCHARGES 
For freight 
PALLET BOXES 
Liable for unreturned 
PREVIOUS LOAD 
No evidence regarding a shortage 
PURCHASE PRICE 
464, 1275 
304, 471, 664, 1251, 1260 
Failure to pay adjusted price 
Failure to pay in the agreed time after delivery 
Failure to pay in full 
Liable for, as to two transactions 
Original price different from invoice 
Respondent attempted to pay for part of the load 
RECONSIDERATION/REOPEN 
Correction of prior order 
Motion for reconsideration of Order of Dismissal, 


Motion to reopen after default, denied 194, 990, 991, 1316 
Order reopening after default 195, 480, 679, 987, 988, 992, 
1313, 1314, 1315 
Petition for reconsideration, denied 674, 675, 1199, 1282 
Petition to reopen after default, denied 
Petition to reopen after default denied as untimely filed 
Petition to reopen, granted 
REJECTION 
Even if rejection was wrongful, complainant is not 
entitled to damages 
Failure to communicate 
Ineffective 


Wrongful and/or unreasonable cause 
REMAND ORDER 
The Decision and Order previously filed is vacated, the 


proceeding is remanded to the Administrative Law 
Judge for further proceedings 
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REPARATION AWARDED PAGE 
Admission of liability 
Balances due and owing on transactions 
No dispute 
Payment, evidence of not furnished 
RESALE 
Before respondent could rearrange transportation 
Intermingled the price of rejected apples with other 


STAY ORDER 
Pending filing of an answer to the petition for reconsid- 
eration 
Pending filing of an answer to the petition to reopen 
after default 


Pending filing of motion for reconsideration 
Pending filing of motion to reopen after default 
Pending filing of motion to set aside default order 


Pending filing of petition for reconsideration 
Pending motion to reopen and reconsider 
Pending proceedings for judicial review 
Pending receipt of documents not originally submitted 
Pending reply to notice to show cause 
Requests the matter to be reopened after default 
Vacated—prior order reinstated 
SUITABLE SHIPPING CONDITION 
A field related problem 
Breach of warranty 134, 138, 275, 429, 669, 922, 1260, 1275 
Breach of warranty, failure to prove 138, 621, 666, 937, 1194, 1269 
Breach of warranty, failure to submit proof of damages 
Warranty, not applicable 
TOTE 
Returned unusable, liable for 
TRANSACTION 
Potatoes were sold in contemplation of their use in 
interstate commerce 
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TRANSPORTATION SERVICES AND CONDITIONS—Cont. PAGE 


Produce could not withstand the rigors of normal 
transportation services and conditions 


Shipped with incompatible ethlene gas-producing pro- 


UNDISPUTED AMOUNT 
Order correcting prior order 


Order requiring payment of 187, 316, 474, 948, 965, 966, 
1175, 1176, 1177, 1183, 1193 


WARRANTY 
Breach of 138, 155, 275, 429, 1217 
Breach of, failure to prove 138, 666, 934, 937, 1228 
Breach of, failure to submit sufficient evidence of loss 
Breach of, untimely notice 
Failure to claim 
Not applicable 
POULTRY PRODUCTS INSPECTION ACT 
INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service under Titie 
I of the Federal Meat Inspection Act and the Poultry 
Products Inspection Act 
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